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HTJBEBT WORK VS. UNITED STATES 

a i/ucj * IV;. X r*» t'. i<7 a J vr*.<* aT.§, 

a Supreme Court of the District of Columb 

n -i.'t*j S3C| 5 :,»3v /«T lo soutncr; ■> f:3 “ 

United States of America, ex rel. Eliza Gouin, 

<FP i FLF - f **'« - star 

plaintiff 

vs. At Is 

. w / 

Hubert Work, Secretary of the Interior, de- 

r ^..» ;!f? T? , rr , r Af ***■_£• ' '• 

tenaant j 


United States of America, 

District of C.olwnbia, ss: 

Be it remembered, that in the Supreme Court of the Pistrict of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, tjie following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, fo wit: ' ' \' 

■ 4 V- - | 

1 Petition for writ of mandamus ! 

J *• • * - * -• - •>«. V. , ./ Zj . * 1 1. C2 . 

v * 

Filed April 21, 1925 

" ^ " *’ I 

In the Supreme Court of the District of Columbia 

United States of America, ex rel. Eliza Gouin, ] 

plaintiff 
vs. 

Hubert Work, Secretary of the Interior, de 

fendant ~ ... 

To the Supreme Court of the District of Columbia . 

Plaintiff states as follows: 

1. The relator, Eliza Gouin, is a citizen of the United States and 
a resident of the State of North Dakota, and plaintiff brings this 
suit in her right. 

' 2. The defendant, Hubert Work, is a citizen of the United States, 
and a resident of the District of Columbia, and is sued as Secretary 
of the Interior of the United States. ' r • 

’* 3. The plaintiff states that under the provisions of the act of 

— ^ J . ^ /\/\/\ /r\ w ni 1 A iA\ *1 • I 1 T // A i !• il ; 1 * # 1 


70128. 

law 


January 14, 1889 (25 Stat. 642) entitled “An act for the relief and 
civilization of the Chippewa Indians in the State of Minnesota,” 
all the different bands or tribes of Chippewa Indians in the State of 
Minnesota ceded to the Government all their reservations in that 
State not needed for allotments, except portions of the White Earth 
and Red Lake Reservations. Said act provided that after allot¬ 
ments the remaining lands were to be sold and the money thus 
accruing was, under section 7 of the act, to be deposited in the 
Treasury of the United States to the‘ credit of “ all the 
2 Chippewa Indians in the State of Minnesota ” as a permanent 
fund to draw interest at the rate of five per cent per annum 
for the period of 50 years. Part of the interest was to be paid 
annually to heads of families and orphans for their use, part to 
all other classes of Indians, and the remainder, one-fourth, to be 

schools for 


devoted to the establishment and maintenance of free 
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the Indians. At the expiration of 50 years the permanent fund 
was to be divided and paid to “ all of said Chippewa Indians and 
their issue then living, in cash, in equal shares.” 

4. The plaintiff further states that by a provision in the act of 
May 18, 1916 (39 Stat. 123, 135), the Secretary of the Interior is 
authorized “to advance to any individual Chippewa Indian in the 
State of Minnesota entitled to participate in tne permanent fund 
of the Chippewa Indians of Minnesota one-fourth the amount which 
would now be coming to said Indian under a pro rata distribution 
of said permanent fund.” The plaintiff further states that the act 
of April 14, 1924 (Public No. 82-^68th Congress), the Secret-ary of 
the Interior is further authorized “ to pay, out of any moneys 
belonging to the Chippewa Indians of Minnesota, such amounts as 
he may find due any person of Chippewa blood, whose names may 
have been erroneously omitted or stricken from the Chippewa 
annuity rolls, or who have been or may hereafter be found entitled 
to enrollment for annuity payments authorized by section 7 of the 
act of Congress approved January 14, 1889 (25 Stat. 642).” 

5. The plaintiff further states that at various times since 1906 

she has applied to the Secretary of the Interior to have her 

3 name placed on the Chippewa annuity rolls, herein mentioned, 
and asserted her right to receive the annuities arising out of 

said act of January 14,1889, and in support thereof plaintiff showed, 
and it appeared without dispute, and the facts are: 

That plaintiff, Eliza Gouin, was born May 12, 1872, at Yellow 
Medicine, Minnesota, and lived with her parents, who affiliated with 
the Pembina Band of Chippewa Indians at Wild Rice River, on the 
White Earth Indian Reservation, Minnesota, until she was 13 years 
of age; that she then lived with her people in Minnesota, and 2sorth 
Dakota until she was 15 years of age, when she was married to 
Joseph Gouin, a Chippewa Indian of Minnesota; that plaintiff and 
her husband settled with her relatives and remained at East Grand 
Forks, Minnesota, until approximately 1895; that the following six 
years were spent in moving from place to place, until 1901, when 
they finally located at Willow City, North Dakota, where they now 
reside. The plaintiff further states that her father was Jerome Davis 
and her mother Charlotte Blue. Both of them were Chippewa 
Indians and were enumerated and enrolled as members or the 
Pembina Band of Chippewa Indians pursuant to article 3 of the 
treaty with the Chippewa, Red Lake, and Pembina Bands of October 
2, 1863 (13 Stat. 667), as amended by act of April 12, 1864 (13 Stat. 
689), and resided on the' White Earth Indian Reservation until 
the year 1883, when they moved to East Grand Forks, Minnesota, 
remaining there until 1890, when they moved to North Dakota, 
where both died, having in the meantime enrolled with the Turtle 
Mountain Chippewas. y 

4 6. The plaintiff further avers that on January 14, 1889, the 
date of said act, relator, Eliza Gouin, was then and there a 

Chippewa Indian in the State of Minnesota, within the meaning 
and scope of said act, residing in East Grand Forks, in the State of 
Minnesota, and then and there entitled to be enrolled for annuity 
payments authorized by section 7 of the act of Congress approved 
January 14, 1889 (25 Stat. 642). Nevertheless her said application 
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of the village of Mahnomen, Minn., along the Wild Rice River, in 
said Mahnomen County, Minnesota; that affiant well knew said 
family and they were recognized by all the said band as members 
thereof; that they drew annuities in goods and supplies for several 
years as members of said band attached to said reservation; that 
about 1883 said family moved to East Grand Forks, Minnesota, on 
the Red River, and there resided for about seven years; that in the 
late rail of 1889 or 1890 the said Jerome Davis and his wife removed 
from East Grand Forks to Willow City, North Dakota; that after 
said family moved to East Grand Forks, Minnesota, this affiant 
visited with them there, and to affiant’s knowledge Joe, or Joseph 
Vivier and his wife Sarah Vivier, and other Pembina of White Earth 
visited them there; that said Jerome Davis and Charlotte Blue, his 
wife, and their children were affiliated with said Pembina Chippewa 
of the White Earth Reservation and considered by the members of 
said band as retaining all their rights as members of said band and 
that they did not lose or relinquish any of their rights as members 
of said band by changing their residence from Pembina Township, 
Minnesota, to East Grand Forks, Minnesota; that it is the tradition 
of said Pembina Band to claim and recognize as members all members 
related by blood and affiliation, even though they do not continu¬ 
ously reside upon the White Earth Reservation; that said 
7 family had many relatives upon said reservation by blood and 
by marriage and have always been members of said Pembina 
Band attached to said White Earth Reservation; that to affiant’s 
best recollection only the head of a family was enrolled for annuities 
of goods and supplies prior to the payment of cash annuities after 
the treaty of 1889 and that said Jerome Davis drew said annuities 
prior to said treaty for his wife and children as well as for himself, 
and further affiant sayeth not save that said Jerome Davis and his 
said wife w’ere considered by the older members of said band who 
knew them as retaining their membership in said band until their 
death. 

Way Che Chaug Of her right \Beak or 
W 7 ay Che Chaug 01 thumb markjBEKE. 

Subscribed and sworn to before me this 19th day of October, 1922. 

[seal.] A. J. Powers, 

Notary Public , Mahnomen County , Minn. 

My commission expires Oct. 31, 1926. 

Affidavit of Sarah Vivier 

State of Minnesota, 

County of Mahnomen, ss: 


all her lifetime and is a duly enrolled, and allotted member of the 
Pembina Band of said reservation; that she has lived, in Pembina 
Township, on said reservation, since she was IFyeais.oPa^e' and that 
u -she well knew one Jerome Davis and his wife, Charlotte Blue 
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fall of the year 1889 or 1890 to the best of affiant’s recollection; that 
while the said Jerome Davis and his said family lived in EJast Grand 
Forks, Minnesota, affiant and her husband, Joe, or J osep h Vivier, 
visited said family there, and several others from the White Earth 
Reservation, including Joseph Flammand, Peter Perrault, Caroline 
Lequier, Way Che Chaug <J Beak, or Mrs. Augustin, visited with 
said family; that the said Jerome Davis and his said family were all 
of Chippewa Indian blood and affiliated with and members of the 
Pembina Band of White Earth Chippewa and did not according to 
the custom and tradition , of said band lose any of their rights and 
privileges as members of said band on said reservation by removal 
to a point outside the White Earth Reservation, and said Jerome 
Davis and his family were always held and considered by the mem¬ 
bers of said band old enough to know them as belonging to said 
Pembina Band of the White Earth Reservation, and further affiant 
sayeth not. 

Sarah (her thumb mark) ViyiRR. 

Subscribed and sworn to before me this 19th day of October, 1922. 

£ seal. 3 A. J. Powers, 

Notary Public , Mahnomen County , Minn. 

My commission expires Oct. 31, 1926. 

9 Affidavit of Felix Dufraaie 


State of Minnesota, 

County of Mahnomen , ss: 



is 66 years of age and has been a resident of Mahnomen^ Minn., for 
the past 16 years; that his wife is a Pembina Chippewa of White 
Earth Reservation, Minnesota, and previous to his residence in Mah¬ 
nomen he lived for some 18 years in East Grand Forks, Minnesota; 
that while a resident of East Grand Forks, Minnesota, he well knew 
one Jerome Davis and his wife, Charlotte Blue Davis, and their 
daughter, Eliza Davis Gaum, and said parties resided several years 
at said place and were residents there, to affiant’s best recollection, 
from about 1883 to 1890; that during said years said Jerome Davis 
:and his family were visited by Joe, -or Joseph, Vivier and Sarah 
Vivier, his wife, and by Joseph Flammand and Peter Perrault, 
from Pembina Township, Mahnomen County, Minnesota; that .af¬ 
fiant’s wife, Caroline ;Lequier, has always been on the roils of the 
Pembina Band of Chippewa of Minnesota and used to exchange 
frequent visits with 'the said Jerome Davis and his family while 
ithey lived at East 'Grand Forks, Minnesota, and affiant knows of 
his own knowledge rthat said Jerome Davis and his said family were 
considered by all -the said Pembina of White Earth Reservation who 
visited (themias members of -said Pembina Band j of White Earth 
rChippewa,iand further affiant sayeth.not. , - 

. Feli^ (his thumb mark) JPufrane. 
TO Subscribed.and.sworn to before me,this 19th day) of October, 

■ • « > . . ■ j 

[seal.] 4- .?• Powers, 

Notary, Public, Maknon^en County,, Minn. 

My commission expires Oct. 31,1926. [ 
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HUBERT WORK VS. UNITED STATES 
to sfonc 

Filed April 21, 1925 

******* 

Dennison Wheelock, counsel for the plaintiff in the above-entitled 
cause, having moved the court that a rule be granted, to be served 
on the honorable Hubert Work, as Secretary of the Interior, the 
defendant herein, commanding him to be and appear before the 
court, either in person or by an attorney of this court, within such 
time as the court may deem proper, to show cause, if any he has, 
why a mandamus should not be awarded, directed to the said honor¬ 
able Hubert Work, Secretary of the Interior, commanding him to 
cause to be paid to relator, Eliza Gouin, her share of annuity pay¬ 
ments authorized by section 7 of the act of Congress approved 
January 14, 1899 (25 Stat. 642). 

Now, on motion of said counsel for the plaintiff, this 21st day of 
April, 1925, it is ordered that the defendant show cause on the 1st 
day of June, 1925, why the relief prayed for should not be granted. 
It "is further ordered that a copy of the rule be served upon the 
defendant within 2 days from the date hereof. 

By order of the court. 

Wendell P. Stafford, Justice. 

11 Marshal?s return 

Served a copy of the within rule on Hubert Work, by M’.Finney, in 
charge, 4/22/25, personally. 

E. C. Snyder, U. S. Marshal. 

W. 


Respondent's answer 
Filed June 1, 1925 

* * * * * * * 

Comes now Hubert Work, Secretary of the Interior, and in answer 
to the petition herein filed and by way of return to the rule to show 
cause herein issued says: 

He admits the allegations of paragraphs 3 and 4 but as to para¬ 
graph 5 states the facts to be as follows: In 1905 relator applied to 
the Secretary of the Interior for enrollment with the Turtle Moun¬ 
tain Band of Pembina Chippewa Indians in North Dakota, under 
acts of Congress applicable only to that band; that in support of her 
claim she made a showing to the effect that she was bora May 12, 
1872, in North Dakota, of mixed-blood Chippewa parents living in 
the Turtle Mountain Reservation and affiliated with that tribe; that 
in considering said application it was found from her own state¬ 
ments and upon investigation by the Indian Office that she was bom 
in 1872, probably at Grand Forks, North Dakota, and that she went 
to the Turtle Mountain Reservation with her parents but returned 
to Grand Forks in 1888, where she married, and never again re- 
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“turned to. said Turtle Mountain, Reservation except possibly on 
visits; that her parents were members of said Turtle Moun- 

12 tain Band of Pembina Chippewa Indians since 1883 and duly 
enrolled as such by the McCumber Commission in 1892; that 

if at any prior time they had rights in or relation to the Chippewa 
Indians of Minnesota they then, and since have, abandoned the 
same; and that the relator had severed her own relations with the 
said Turtle Mountain Band in 1888 and was not entitled to enroll¬ 
ment with that tribe. Thereafter, however, the relator applied for 
enrollment as a member of the Pembina Band of Chippewas of Min¬ 
nesota, White Earth Reservation, averring that she was bom May 
12, 1872, at Yellow Medicine, Minnesota, and lived witlh her par¬ 
ents until she was 15 years of age in Minnesota and in North Dakota; 
that while living in North Dakota with her people, in the 1 vicinity of 
Grand Forks, in that State, she was married; that thereafter she 
lived with her husband in various places, finally locating at Willow 
City, North Dakota, where she has since resided; and that her par¬ 
ents, sister, aunt, and numerous cousins were enrolled with the said 
Turtle Mountain Band. Thereupon, and on the showing made, the 
-application of relator for enrollment as a Minnesota Chippewa was 
denied by the Secretary of the Interior, whose action has since on 
motion for reopening been adhered to. While admitting that in 
support of her claim for enrollment as a Minnesota Chippewa she 
introduced testimony which supports some of her allegations in para¬ 
graph 5 of the petition, he states that said testimony is contradicted 
by the evidence adduced in support of her claim for enrollment as 
_a Turtle Mountain Indian save m one respect only, to Wit, that her 
father, Jerome Davis, appears on the abstracts ox annuity of goods 
and supplies furnished the Pempina Band of Chippewas in 

13 Minnesota for the years 1879, 1880, 1881 and 1882; but the 
evidence before the respondent in said cause shows, and the 

fact is, that the said Jerome Davis moved to the Turtle Mountain 
Reservation in North Dakota with his family in 1883, subsequent to 
the creation of the Turtle Mountain Reservation for the benefit of 
the Pembina Band of Chippewas by Executive order pf December 
21, 1882, and thereafter affiliated with and was enrolled with the 
Pembina Chippewas so located on said Turtle Mountain Reservation, i 

Further answering, he denies the averments of paragraph 6 and 
•denies so much of the averments of paragraph 7 that implied that 
any annuities have accrued to and are now or ever have been pay¬ 
able to the relator out of any funds within the custody or control 
of the respondent. 

Wherefore, having made complete answer to the petition and re¬ 
turn to the rule to show cause, ne .prays that said rule may be dis¬ 
charged, that the said petition may be dismissed with his reasonable 
costs, and that he may be permitted to depart hence without day. 

Hubert Work, 
Secretary of the Interior. 

C. Edward Wright, 

Attorney for Respondent, 
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District of Columbia, ss: 

Hubert Work, being first duly sworn, says, that he is Secretary of 
the.Interior and respondent in the above-entitled cause; that he has 
read over the aforegoing answer by him subscribed and is acquainted 
with the contents thereof; tnat he is informed that the matters 
14 of fact therein set forth are true, and he believes them to be 
true. 

Hubert Work, 
Secretary of the Interior. 

Subscribed and sworn to this 29th day of May, 1925, before me. 
[seal.] W. Bertrand Acker, 

Notary Public in and for the District of Columbia. 

Stipulation 

Filed February 19, 1926 


The parties in the above-entitled aetion hereby stipulate that the 
following are the material facts on which the ease shall be submitted 
to the court: 

1. That the defendant, Hubert Work, is Secretary of the Interior 
under the Government of the United States. 

2. That the plaintiff, Eliza Gouin, is a citizen of the United States 
and now resides at Willow City, North Dakota; that she was bora 
May 12, 1872. In 1888 she married and on January 14, 1889, was 
living with her husband at East Grand Forks, in Polk County, 
Minnesota, where she remained until about 1895. Thereafter she 
and her husband moved from place to place until about 1901, when 
they finally located at Willow City,/North Dakota. 

'3. 'Plaintiff’s parents were Jerome Davis and Charlotte Blue, who 
were mixed-blood Chippewa Indians. Prior to 1883 they had 
15 lived with the Pembina Band of Chippewa Indians on the 
White Earth Reservation in Minnesota, and the name of 
Jerome Davis appears on abstracts of annuity of goods and supplies 
’ furnished said band for the wears 1879, 1880,1881, aiid 1882. Their 
daughter lived with them during said time. In 1883 they, with 
their said daughter, removed from said reservation to Turtle Moun¬ 
tain, North Dakota, where the parents, in 1892, were enrolled with 
‘the Turtle Mountain Band of Chippewas by the McCUtober Commis¬ 
sion and never returned to the State of Minnesota. The plaintiff 
* had ■ prior to; their enrollment, in 1888, married. : She never again 
lived upon any Indian reservation, and dfter her said 1 marriage she 
‘adopted the 1 habits Of civilized life, 1 ‘continued ‘to reside- separate -and 
apart from ahy 'Indian ‘ tribe, "and has never since 1895 J resided in 
the State (if Minnesota. 

*' 4. That under the provisions of the act of January 14, 1889 (25 
Stat. 642), entitled “An act for the relief and > civilisation i of> the 
Chippewa Indians in the State of >Mittnesbta,”; all sthe ^different 
bands or tribes of Chippewa Indians in the State of Minnesota 
ceded to the Government all their reservations in that State not 
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lidded for aKotthehts, except portions of the White Earth and Red 
Lafcfe Reservations. Said act .provided that -after allotments the 
rfemaittihg hands were to he sold, Arid the money thus accruing was, 
under section 7 of the act, to he deported in the T^reasjiry of t*h» 
United States to the credit of u aH the Chippewa Indians in the 
State df Minnesota ” as a permanent fund to draw interest at the 
rate of jfive per cent per annum for the period of 50, years. Part 
of the interest was to he paid annually to. heads of families and 

16 orphans for their use, part to all other classes of Indians, and 
the remainder, one-fourth, to be devoted to the establishment 

And maintenance of free schools for the Indian's. At the‘expiration 
of 50 years the permanent fund was to be divided and paid to u all 
of said 'Chippewa Indians and their issue then living, in cash, in 
equal "share's ” 

5. That by a provision in the : act 6f May 1$,. 1016 (39 Stat. 123, 
135), the Secretary of the Interior is authorized “ to advance to any 
individual Chippewa Indian in the State of Minnesota! entitled to 
participate in the permanent fund, of the Chippewa Indians of 
Minnesota, one-fourth the amount which would now bei coming to 
said Indian under a pro rata distribution of said permanent fund.” 
That the act of April 14, 1924 (Public No. 82—68th Congress) the 
Secretary of the Interior is further authorized “ to pay, out of any 
moneys belonging to the 'Chippewa Indians of Minnesota, such 
[amounts as he may find dtie any /person of Ghippdwa blood, Whose 
names may have been errOneousfy ‘Omitted dr .stricken from thje 
Chippewa annuity rolls, or Who have been or mAy-hereafter be found 
entitled to enrollment for Annuity payments Authorized! by "section 
7 of the act of Congress approved January T4, 1889 (25Stat. r 642).” 

6. That in 1905 relator applied to the Secretary of the Interior 
for enrollment With the Turtle Mountain Band of Pembina Chip¬ 
pewa IndiAns in North Dakota, but was rejected; that thereafter 
the relator applied for enrollment as a member of the Pembina Band 
of Chippewas of Minnesota, White Earth Indian Reservation, 

Minnesota, which was denied by the Secretary df the Inte- 

17 rior, whose actidn has since oh motion for reopening been ad¬ 
hered to. 

7. That the : total sum’paid in per capita payments to the Chippewa 
Indians of Miimesota under section 7 of the act of January 14L 1889, 
tb which rClator would’ have 1 been-entitled, had she been ! enrolled as 
aforesaid, is"$848.25. 


Indians of Miimesota under section 7 of the act of January 14,1889, 
to Which fclator would’ have 1 been-entitled, had she been 5 enisled as 
Aforesaid, is"$848:25. 

Dennison ’Wheelock, 

, . ~Attorney l f6r Plaintiff. 

O. H. Graves, j . .. 

Attorney far Defendant. 

Supreme Court of the District^of *C6huhbia 

• f ‘ ' 'I* ' *> ' * • 

Friday, September 17th, 1926. 

*Sess5)6n resuftie'd ’ phrdriant to adjournment, Mr. Justice Stafford 
-presiding. £ A , w X 

♦ * ... * • * * i ■ - ** 

Now. on;this'17th^dftY 'o|; September, 1926, this cause ^ameon’Tor 
finaF heating,* counsel *jpr both parties being present in open court; 


10 


HUBERT WORK VS. UNITED STATES 


and the court having heard argument of counsel upon the petition, 
rule to show cause, answer, and agreed statements of facts, and hav¬ 
ing duly considered the same and being fully advised in the premises 
finds that plaint iff is entitled to the relief prayed herein. 

It is therefore ordered, adjudged, and decreed by the court that 
a writ of mandamus issue, addressed to Hubert Work, Secretary of 
the Interior, commanding payment to the plaintiff, Elizabeth Gouin, 
of her share of annuity payments as a Chippewa Indian in the State 
of Minnesota, authorized by the act of Congress approved Jan- 

18 uary 14, 1889 (25 Stat. 644), alleged to amount to the sum of 
$848.25; and that petitioner recover her costs in this behalf ex¬ 
pended. 

The defendant in open court having noted an appeal from the 
foregoing order of court to the Court of Appeals of the District 
of Columbia, the same is hereby allowed and further action by this 
court is stayed until the determination of said appeal. 

Assignment of errors 
Filed September IT, 1926 

******* 

1. The court erred in finding and holding that Eliza Gouin is a 
Chippewa Indian in Minnesota 77 in the purview of the act of 

Congress approved January 14, 1889 (25 Stat. 644), and is entitled 
to share in the annuity fund therein created. 

2. The court erred in awarding to plaintiff a writ of mandamus. 

3. The court erred in finding for the plaintiff, and against the 
defendant. 

O. H. Graves, 
Attorney for Appellants. 

Designation of record 

Filed September 17, 1926 

******* 

The clerk of the court will please prepare a transcript of the record 
in the above-entitled cause and include therein the following: 

19 1. The petition. 

2. Rule to show cause. 

3. Answer. 

4. Stipulation of the facts. 

5. Decree. 

6. Assignment of errors. 

7. This designation. 

O. H. Graves, 
Attorney for Appellant .. 

Service of a copy of the above designation acknowledged this 9th 
day of August, 1926. 

Dennison Wheedock, 
Attorney for Appellee. 



20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 19, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 70128, at law, wherein 
United States of America, ex reL Eliza Gouin, is plaintiff, and 
Hubert Work, Secretary of the Interior, is defendant, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
28th day of October, 1926. 

[seal.] Frank E. Cunningham, Clerk . 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4521. Hubert Work, Secretary, &c., appellant, vs. United States 
of America,_ex relatione Eliza Gouin. Court of Appeals^ District of 
Columbia 


Filed Nov. 1, 1926. Henry W. Hodges, cler] 
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In the Court of Appeals of the District of 

Columbia 


January Term, 1927 


No. 4521 


i 

Hubert Work, Secretary of the Interior, 

appellant 


United States of America, ex rel. Eliza Gotten, 

i 

appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF OF APPELLANT 


PRELIMINARY 


The Supreme Court of the District of Columbia, 
on the 17th day of September, 1926, entered its de¬ 
cree granting to plaintiff a writ of mandamus re¬ 
quiring the Secretary of the Interior to enroll 
plaintiff as a Chippewa Indian in Minnesota under 
the act of January 14, 1889 (25 Stat. 644), akid to 


pay over to her accrued annuities in the slim of 
$848.25. (Tr. pages 9 and 10.) < i 
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THE STIPULATED PACTS 

The ease was tried to the court upon a stipula¬ 
tion detailing the facts (Tr. page 8), which for con¬ 
venience is here set out in full. 

The parties in the above-entitled action 
hereby stipulate that the following are the 
material facts on which the case shall be sub¬ 
mitted to the court: 

1. That the defendant, Hubert Work, is 
Secretary of the Interior under the Govern¬ 
ment of the United States. 

2. That the plaintiff, Eliza Gouin, is a 
citizen of the United States and now resides 
at Willow City, North Dakota; that she was 
born May 12,1872. In 1888 she married and 
on January 14, 1889, was living with her 
husband at East Grand Forks, in Polk 
County, Minnesota, where she remained until 
about 1895. Thereafter she and her hus¬ 
band moved from place to place until about 
1901, when they finally located at Willow 
City, North Dakota. 

3. Plaintiff’s parents were Jerome Davis 
and Charlotte Blue, who were mixed blood 
Chippewa Indians. Prior to 1883 they had 
lived with the Pembina Band of Chippewa 
Indians on the White Earth Reservation in 
Minnesota, and the name of Jerome Davis 
appears on abstracts of annuity of goods and 
supplies furnished said Band for the years 
1879, 1880, 1881, and 1882. Their daughter 
lived with them during said time. In 1883, 

they with their said daughter removed from 
said reservation to Turtle Mountain, North 


Dakota, whore the parents, in 1892, were en¬ 
rolled with the Turtle Mountain Band of 
Chippewas, by the McCumber Commission, 
and never returned to the State of Minne¬ 
sota. The plaintiff had prior to their said 
enrollment in 1888, married. She never 
again lived upon any Indian reservation, and 
after her said marriage she adopted the 
habits of civilized life, continued to reside 
separate and apart from any Indian tribe, 
and has never since 1895 resided in the State 
of Minnesota. 

4. Under the provisions of the Act of 
January 14, 1889 (25 Stat. 642), entitled 
“An Act for the Relief and Civilization of 
the Chippewa Indians in the State of Minne¬ 
sota,” all the different Bands or Tribes of 
Chippewa Indians in the State of Minnesota 
ceded to the Government all their reserva¬ 
tions in that State not needed for allotments, 
except portions of the White Earth and Red 
Lake Reservations. Said Act provided that 
after allotments the remaining lands were to 
be sold and the money thus accruing was, 
under Section 7 of the Act, to be deposited 
in the Treasury of the United States to the 
credit of “all the Chippewa Indians in the 
State of Minnesota” as a permanent fund to 
draw interest at the rate of five per cent per 
annum for a period of 50 years. PaH of 
the interest was to be paid annually tb the 
heads of families and orphans for their use, 
part to all other classes of Indians, an$ the 
remainder, one-fourth, to be devoted tb the 
establishment and maintenance of ! free 
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schools for the Indians. At the expiration 
of 50 years the permanent fund was to be 
divided and paid to “all of said Chippewa 
Indians and their issue then living, in cash, 
in equal shares/’ 

5. That by a provision of the Act of May 
18, 1916 (39 Stat. 123, 135), the Secretary 
of the Interior is authorized “to advance to 
any individual Chippewa Indian in the State 
of Minnesota entitled to participate in the 
permanent fund of the Chippewa Indians of 
Minnesota one-fourth the amount which 
would now be coming to said Indian under 
a pro rata distribution of said permanent 
fund.” That by the Act of April 14, 1924 
(Public, No. 82, 68th Congress), the Secre¬ 
tary of the Interior is further authorized “to 
pay out of any moneys belonging to the Chip¬ 
pewa Indians of Minnesota, such amounts as 
he may find due any person of Chippewa 
blood, whose names may have been errone¬ 
ously omitted or stricken from the Chippewa 
annuity rolls, or who have been or may here¬ 
after be found entitled to enrollment for an¬ 
nuity payments authorized by Section 7 of 
the Act of Congress approved January 14, 
1889 (25 Stat. 642).” 

6. That in 1905 relator* applied to the Sec¬ 
retary of the Interior for enrollment with 
the Turtle Mountain Band of Chippewa In¬ 
dians in North Dakota, but was rejected; 
that thereafter the relator applied for en¬ 
rollment as a member of the Pembina Band 
of Chippewas of Minnesota, White Earth 
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Indian Reservation, Minnesota, which was 
denied by the Secretary of the Intferior, 
which action has since on motion fdr re¬ 
opening been adhered to. 

7. That the total sum paid in per qapita, 
payments to the Chippewa Indians of Minne¬ 
sota under Section 7 of the Act of January 
14, 1889, to which relator would havd been 
entitled, had she been enrolled as aforesaid, 
• is $848.25. 

ASSIGNMENT OF ERRORS 

1. The Court erred in finding and holding that 
Eliza Gouin is a “Chippewa Indian in Minnesota” 
in the purview of the Act of Congress approved 
January 14, 1889 (25 Stat. 644), and is entitled to 
share in the annuity fund thereby created. 

2. The Court erred in awarding to plaintiff a 
writ of mandamus. 

3. The Court erred in finding for the plaintiff 
and against the defendant. 

i 

ARGUMENT 

Act of February 8, 1887 | 

Plaintiff is not entitled to the relief sought un¬ 
der the Act of February 8, 1887 (24 Stat. 388), 
which contains the following: 

And every Indian born within the terri¬ 
torial limits of the United States who has 

i \ 

voluntarily taken up, within said limits his 
residence separate and apart from anjt’ tribe 
of Indians therein, and has adopted the 
habits of civilized life, is hereby declared to 
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be a citizen of the United States, and is en¬ 
titled to all the rights, privileges, and immu¬ 
nities of such citizens, whether said Indian 
has been or not, by birth or otherwise, a 
member of any tribe of Indians, within the 
territorial limits of the United States, with¬ 
out in any manner impairing or otherwise 
affecting the right of any such Indian to 
tribal or other property. 

Although, after the passage of this act, Eliza 
Gouin lived in the State of Minnesota, having mar¬ 
ried a white man, adopted the habits and customs 
of civilized life, she resided off a reservation, sepa¬ 
rate and apart from any Indian tribe; she had not 
abandoned any tribal rights, because she was not 
and never had been a tribal Indian. Unless she 
was such tribal Indian, the above-quoted act could 
not avail her as its purpose was to make citizens of 
the United States and otherwise translate the 
tribal Indian into a state of civilization, without 
penalizing him as to his tribal rights and privi¬ 
leges. He could, under said act, leave his band, 
abandon the domain of his tribe, associate with the 
white race, educate himself, take up public land, 
and still retain all those privileges and immunities 
with which his brother tribesmen, who remain 
wholly tribal, are vested; but he must first be 
vested therewith, or he can not abandon them. 
That Act, therefore, has no application to Eliza 
Gouin. 


Act of jHne 7, 1807 


The plaintiff is not entitled to annuities under 
the act of June 7th, 1897 (30 Stat. 90), which reads 
as follows: 

i 

All children born of a marriage hereto¬ 
fore solemnized between a white man and 
an Indian woman by blood and not by adop¬ 
tion, where said Indian woman is at this 
time or was at the time of her death recog¬ 
nized by the tribe, shall have the same rights 
and privileges to the property of the tribe 
to which the mother belongs or belonged at 
the time of her death by blood as any other 
member of the tribe, and no prior act of 
Congress shall be construed as to debar such 
child of such right. 

Her parents were mixed blood Chippewa In¬ 
dians and obviously the above act does not apply 
to her. 

The Court did not grant the prayer of her peti¬ 
tion by reason of the mere fact that her veins con¬ 
tained the blood of the Chippewa Tribe of Indians. 
This conclusion is irresistible from the fact that 
it had under consideration jointly with this case 
two others (No: 4531 and No. 4532 on appeal 
here), wherein it was agreed that the plaintiff’s 
veins contained Chippewa Indian blood, and the 
prayer of the petitions for similar relief was 
denied. 

The sole fact of Chippewa blood is insufficient to 
entitle a Chippewa Indian to participate in this 

25824—27-2 





8 











trust fund. It was created specifically for the 
benefit of a definite portion of the Chippewa In¬ 
dians who relinquished certain ceded lands, who 
are designated as “Chippewa Indians in Minne¬ 
sota/ * and identified by the Census rolls prepared 
by a Commission created under the Act of January 
14, 1889. 

' Act of January 14, 1889 

The Act of January 14, 1889 (25 Stat. 642), 
which is an Act providing for the “ Relief and 
Civilization *of the Chippewa Indians in the State 
of Minnesota,” is not a proper predicate for the 
judgment below. That Act provides for the ap¬ 
pointment of Commissioners “to negotiate with all 
the different bands or tribes of Chippewa Indians 
in the State of Minnesota” for the relinquishment 
of title to the reservations “of said Indians in the 
State of Minnesota, except the White Earth and 
Red Lake Reservations”; that the assent of two- 
thirds of the male adults of “all the Chippewa 
Indians in Minnesota” shall be deemed sufficient; 
that a roll be made in order to ascertain the mem¬ 
bers of each tribe or band. 

Section 3 provides for the removal of “all of said 
Chippewa Indians in the State of Minnesota,” ex¬ 
cept on the Red Lake reservation, to the White 
Earth reservation. 

Sections 4, 5, and 6 provide for the appraisal and 
sale of certain pine-lands, and 

Section 7 creates the fund to be placed in the 
United States Treasury to the credit of “all the 


Chippewa Indians in the State of Minnesota” and 
the division and payment thereof after fifty yfears 
to “all of said Chippewa Indians” and their issue 
then living. This indicates a congressional intent, 
so far as the said fund is concerned, to divide it 
among those Chippewa Indians found by the Com¬ 
mission to be members of a band ceding land tcJ the 
United States and enrolled as such under the act. 

It is admitted that the parents of plaintiff and 
plaintiff left Minnesota in 1883, six years before the 
passage of said act; her parents became members 
of the Turtle Mountain Band in Dakota. They 
did not ask to be and were not enrolled under that 
act as Chippewa Indians in Minnesota, but did ask 
to be and were enrolled as Turtle Mountain Indians 
in Dakota, by the McCumber Commission uhder 
the act of July 13, 1892, as 4 4 Mixed bloods on the 
reservation.” There they remained until their 
death. Eliza was not enrolled nor recognize^, as 
a Chippewa Indian of any band, either in Dakota 
or Minnesota, and, as evidenced by her voluntary 
action some years later, she considered herself a 
Turtle Mountain Indian. 

Prior to 1883 the parents of plaintiff had lived 
in the State of Minnesota and had been enrolled 
for annuities of goods and supplies as members of 
the Pembina Band. They appear to have lived 
with that band and to have drawn such annuities 
for the years 1879,1880,1881, and 1882. Immedi¬ 
ately upon the exhaustion of the above annuities 
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they went over to the Turtle Mountain Band in 
Dakota, and thereby they waived and relinquished 
whatever rights they had, if any remained to them, 
as members of the Pembina Band and as Chippewa 
Indians in Minnesota. 

At the time the above Act of 1889 became effective 
they were living, and had been living for the six 
years immediately preceding, in Dakota, duly rec¬ 
ognized as members of, and on the reservation with, 
the Turtle Mountain Band. In the meantime, in 
1888, plaintiff married a white man and began liv¬ 
ing in the State of Minnesota, but not on any In¬ 
dian reservation, and remained there until 1895. 
After moving about from place to place, she with 
her husband located and remained in Dakota. 

There is no evidence in the record that the plain¬ 
tiff ever lived on an Indian Reservation except 
during the years she was with her parents in Min¬ 
nesota from 1879 to 1883. Sometime after the pas¬ 
sage of the Act of 1892, supra, she made application 
for enrollment in the Turtle Mountain Band, where 
the report of the McCumber Commission of 1892 
shows that her father, mother, sister, aunt, and 
numerous cousins were enrolled, persisting and in¬ 
sisting, against the continued adverse findings of 
the Secretary of the Interior, until 1923, that she 
was entitled to admission and enrollment therein. 
When in that year the Secretary finally declined to 
reopen her case to the further submission of evi¬ 
dence, she abandoned her attempt and made imme¬ 
diate application for enrollment as a “Chippewa 
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Indian in Minnesota” for the purpose of receiving 
annuities as such, and from the denial of that appli¬ 
cation arose this litigation. 

The record here is silent as to her place of bprth. 
It is suggested as a reason therefor that at*the 
time she made application to the Secretary of the 
Interior for enrollment as a Turtle Mountain In¬ 
dian, she made the statement that she was born at 
Grand Forks, on the Eastern boundary lin^ of 
North Dakota, and in her later application for en¬ 
rollment as a Minnesota Chippewa, she stated that 
her place of birth was Yellow Medicine, Minnesota. 
The affidavits of witnesses filed with her applica¬ 
tions do not add helpfulness to her own statements 
in that regard. But whether she was born at Gijand 
Forks, Dakota, or at Yellow Medicine, Minnesota, 

. it does not appear that she was bom upon any| In¬ 
dian Reservation, as a tribal Indian, and it is quite 
apparent that she has never been recognized, as 
such, especially from the fact that she has not been 
enrolled with any tribe or band at any time. 

From these voluntary statements of the appli¬ 
cant, it is further apparent that at the time of her 
birth, her parents were not living with the Pem¬ 
bina Band, in Minnesota, where they drew annui¬ 
ties from 1879 to 1882, and from whence they ^ent 
in 1883 to the Dakota Band. She appears to have 
returned to the State of Minnesota, after her mar- 
riage, and in the year 1888 was residing in the 
State, not as a Tribal Indian, nor on any Reserva- 


12 


tion, at the time the act of 1889 became effective. 
That alone appears to be the sole grounds of her 
present contention that she is a “ Chippewa Indian 
in tfce State of Minnesota. 77 But this is insufficient 
to entitle her to the benfits of the act of 1889, under 
which the applicant, in addition to being of Indian 
blood, must either have been enrolled, or have been 
entitled to enrollment with the “ Chippewa Indians 
in the State of Minnesota. 77 

The fund in which she now says she is entitled to 
participate is not a fund belonging to all the 
Chippewa Indians. It is limited to “ Chippewa 
Indians in the State of Minnesota 77 as defined by 
the act. This does not mean any Chippewa Indian 
who at any time may be in Minnesota, but is con¬ 
fined to those who were found to be such Indians 
by the Commission appointed under the act of 1889 
for that express purpose. It was created as a trust 
fund to be held by the United States for the benefit 
of such Chippewa Indians as had relinquished their 
lands in Minnesota, and as had been granted lands 
in lieu, on the White Earth and Red Lake Reserva¬ 
tions, under the act, and their lawful issue at the 
end of fifty years. The United States Court of 
Appeals for the Eighth Circuit, in the ease of 
Oakes v. United States (172 Fed. 305), held that 
under the act of February 8, 1887, where Indians 

subject to be so enrolled, but who were temporarily 

# 

absent, were entitled to be enrolled and to receive 
lands and annuities. But that does not benefit this 
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plaintiff for the reason that her parents, she being 
at that time a child eleven years of age, did j not 
absent themselves from Minnesota temporarily, I but 
on January 14,1889, the day said act became effec¬ 
tive, had been absent for six years, had perma¬ 
nently severed any relations previously maintained 
as Minnesota Indians, and had become permanent 
members of the Turtle Mountain Band. William 
Banks (26 L. D. 71); Reynolds v. United States 
(205 Fed. 685). If satisfactory evidence existed 
that this child had been horn into the Minnesota 
Band as a member thereof, the action of her par- 
ents may not he to her disadvantage, but not |only 
is there no such evidence, but plaintiff voluntarily 
elected to classify herself as a Dakota Tiirtle 
Mountain Indian, with which band all her pear 
relations were enrolled and living. 

Broadly speaking, the act of 1889, known ap the 
Nelson act, provided for the cession by “all the 
different bands or tribes of Chippewa Indiaps in 

the State of Minnesota” of all their title and in- 

• 

terest in and to their reservations in said State not 
needed for allotments; for allotments of laikd in 
severalty in conformity with the act of February 8, 
1887 (24 Stat. 388), and for the sale of the regain¬ 
ing lands. The money thus accruing after deduct¬ 
ing expenses was to be placed in the Treasury of 
the United States to the credit of “all the Chippewa 
Indians in the State of Minnesota” as a permanent 
fund to draw interest at the rate of five per centum 


m 
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per annum for fifty years, such interest and per¬ 
manent fund to be expended as follows: 

One-half of said interest shall, during the 
said period of fifty years, except in the cases 
hereinafter otherwise provided, be annually 
paid in cash in equal shares to the heads of 
families and guardians of orphan minors for 
their use; and one-fourth of said interest 
shall, during the same period and with the 
like exception, be annually paid in cash in 
equal shares per capita to all other classes 
of said Indians; and the remaining one- 
fourth of said interest shall, during the said 
period of fifty years, under the direction of 
the Secretary of the Interior, be devoted ex¬ 
clusively to the establishment and mainte¬ 
nance of a system of free schools among said 
Indians, in their midst, and for their benefit; 
and at the expiration of the said fifty years, 
the said permanent fund shall be divided and 
paid to all of said Chippewa Indians and 
their issue then living, in cash, in equal 
shares. 

The act of April 28, 1904 (33 Stat. 539), known 
as the Steenerson act, providing for allotments to 
Indians on the White Earth reservation in Minne¬ 
sota, authorized allotment “to each Chippewa In¬ 
dian now legally residing upon” that reservation 
under treaty or laws of the United States in ac¬ 
cordance with the express promise made by the 
Commissioners appointed under the act of January 
14,1889. 


By a provision in the act of May 18, 1916 (39 
Stat. 123, 137), the Secretary of the Interior was 
authorized “to advance to any individual Cpip- 
pewa Indian in the State of Minnesota, entitled 
to participate in the permanent fund of the Chip¬ 
pewa Indians of Minnesota, one-fourth of the 
amount which would now be coming to said Indian 
under a pro rata distribution of said permanent 
fund.” 

The Oakes case 

In Oakes v. United States, supra, referring to 
various provisions of the act of 1889 after using 
the following language: “that the cession and re¬ 
linquishment shall be deemed sufficient as to each 
reservation, other than the Red Lake reservation 
if made and assented to in writing by a designated 
portion of the ‘band or tribe of Indians occupying 
and belonging to’ such reservation * * 
“that, for the purpose of determining whether the 
requisite number of Indians participate in the 
cession and relinquishment and of making the 
allotments and payments mentioned in the act, an 
accurate census of ‘each tribe or band’ shall be 
made”; “that as soon as the census shall be taken 

* * * allotments in severalty shall be made 

* * * from the unceded part of the White 
Earth reservation, such allotments to be made ‘in 
conformity with’ the general allotment act of Feb- 

' ruarv 8,1887 (24 Stat. 388, c. 119)”; “that any of 
said Indians ‘residing on’ any of said ceded reser- 
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vations may, in his discretion, take his allotment 
on such reservation”; 44 and that all money accru¬ 
ing from the disposal of the ceded lands, after de¬ 
ducting expenses, shall be placed in the Treasury 
of the United States to the credit of 4 all the Chip¬ 
pewa Indians of Minnesota’ and be used for their 
benefit or paid out to them in the manner and at 
the times stated in the act,” the court held (p. 307) : 

Originally, the test of the right of indi¬ 
vidual Indians to share in tribal lands, like 
the Chippewa reservations in Minnesota, 
was existing membership in the tribe, and 
this was true of all tribal property. The 
question therefore arises: Is there any pro¬ 
vision of law which broadens this original 
rule in a manner which is helpful to the ap¬ 
pellants or any of them % If not, their effort 
to obtain allotments from tribal lands must 
fail, because it is a necessary conclusion from 
the facts before recited that Mrs. Oakes and 
Mrs. Jones, although once members of the 
Mississippi Chippewa tribe, long since 
ceased to be such, and that Mrs. Andrews 
and Mrs. Bent, although possessing some 
Mississippi Chippewa blood, never were 
members of the tribe; and, if there be such 
a provision of law, it must be found else¬ 
where than in the act of 1889, for that act 
does not in itself alter the original rule in a 
manner which is helpful to any of the appel¬ 
lants, but contains provisions which, in the 
absence of some provision of law to the con¬ 
trary, probably would require that the 



allotments mentioned therein be confined to 

/ _ 

tribal Indians. 

The court then referred to the act of March 3, 
1865 (13 Stat. 562), “which gave to certain chiefs, 
warriors, and heads of families of the Stock Bridge 
Munsee tribe the right to ‘become citizens of the 
United States,’ upon their dissolving all tribal re¬ 
lations, adopting the habits of civilized life, become 
self-supporting and learning to read and speak the 
English language, and then declaring that they 
should not be deprived thereby of the annuities to 
which they were or might be entitled”; to the act 
of March 3, 1875 (18 Stat. 420), which extended 
the benefits of the homestead law to “any Indian 
born in the United States, who is the head j)f a 
family, or who has arrived at the age of 21 years 
and who has abandoned or who may hereafter aban¬ 
don his tribal relations,” and it then declared 
“any such Indian shall be entitled to his distrib¬ 
utable share of all annuities, tribal funds, lands, 
and other property, the same as though he j had 
maintained his tribal relation”; to the act of Feb¬ 
ruary 8, 1887, above quoted; and to the act of 
August 9, 1888 (25 Stat. 399), which declares that 
a tribal Indian woman thereafter marrying a citi¬ 
zen of the United States shall become thereby a 
citizen of the United States without impairing or 
in any way affecting her right to any tribal prop¬ 
erty or any interest therein. 
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Following the above references, the court further 
held (p. 308) : 

These acts disclose a settled and persistent 
purpose on the part of Congress so to 
broaden the original rule respecting the 
right to share in tribal property as to place 
individual Indians who have abandoned 
tribal relations, once existing, and have 
adopted the customs, habits, and manners of 
civilized life, upon the same footing, in that 
regard, as though they had maintained their 
tribal relations. Not only this, but these 
acts, omitting that of 1865, are general and 
continuing in their nature, and therefore are 
as applicable to the Chippewas in Minnesota 
as to other Indians, unless the act of 1889 
discloses, either expressly or by necessary 
implication, that Congress intended other¬ 
wise. In our opinion that act does not thus 

disclose such an intention. 

***** 

We conclude that Mrs. Oakes and Mrs. 
Jones, w T ho formerly were members of the 
tribe, are within the saving provisions of the 
acts of March 3,1875, and February 8, 1887, 
and so are entitled to share in the allotment 
and distribution of the tribal property, the 
same as though they had maintained their 
tribal relations, but that Mrs. Andrews and 
Mrs. Bent, who never were members of the 
tribe, cannot derive any benefit from any of 
the acts mentioned; and we reach this conclu¬ 
sion with greater satisfaction, because it is in 
accord with rulings of the Secretary of the 
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Interior in cases which are not distinguish¬ 
able from this. William Banks (26 Land 
Dec. Dep. Int. 71); Minnie H. Sparks (36 
Land Dec. Dep. Int. 234). ! 

Reference was also made by the court to the act 
of June 7, 1897 (30 Stat. 90), above quoted, and 
the court held that this provision does not embrace 
the child or children of a mother who was living at 

the time of its passage and was not then recognized 

! 

by the tribe as one of its members. 

The act under which Mrs. Gouin is now apply¬ 
ing for back annuity payments, that of April 14, 
1924 (43 Stat. 95), reads as follows: 


That the Secretary of the Interior be, and 
he is hereby, authorized to pay out of any 
moneys belonging to the Chippewa Indians 
of Minnesota, such amounts as he may find 
due any persons of Chippewa blood vJhose 
names may have been erroneously omitted 
or stricken from the Chippewa annuity tolls, 
or who have been or may hereafter be found 
entitled to enrollment for annuity paynients 
authorized by section 7 of the Act of Con¬ 
gress approved January 14,1889. (Twenty- 
fifth Statutes at Large, page 642.) 


It is clear that this act does not confer any new 
or additional rights upon the persons contemplated 
therein. By the terms thereof the qualifications 
which entitle claimants to enrollment and payment 
of back annuities are still to be determined under 
the provisions of the act of January 14,1889. The 
Act of April 14,1924, evidently was not intended to 
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disturb existing laws or rules for determining rights 
to enrollment for annuity payments under the act 
of 1889, and the Department of the Interior has 
so held; consequently that consideration must be 
given to precedents and the construction thereto¬ 
fore placed upon said act of 1889. The report on 
the bill which subsequently became the act of April 
14,1924, shows that the primary purpose of its en¬ 
actment was to remove any doubt as to authority 
under existing law to pay claims for back annuities 
from the permanent Chippewa trust fund created 
by the act of 1889, there being no other available 
funds belonging to the Indians from which such 
claims could be paid. 

It is true the Oakes case was primarily con¬ 
cerned with allotments of tribal lands. But after 
all an allotment is only a share in the tribal prop¬ 
erty. The acts of 1875 and 1887 make no distinction 
between real and personal property. There is no 
question that membership in the tribe is necessary 
to sustain a claim to share in Indian tribal prop¬ 
erty; tills was formerly the general rule and ob¬ 
tained respecting Chippewa lands and money. 
Tribal membership is equally necessary to entitle 
an Indian to share in the funds derived from the 
sale of the tribal lands. This general rule has been 
modified by statute as pointed out in the Oakes 
case so as to include those former members who 
have abandoned tribal relations once existing, but 
whose rights to share in tribal property are pro¬ 
tected bv the acts mentioned. No inference, how- 


ever, can be drawn from the wording of the a|ct of 
January 14, 1889, that any of the funds arising 
thereunder were to be given to any person who was 
never a member of any band or tribe of Chippewa 
Indians in Minnesota. The act of 1889 provides 
that allotments thereunder shall be made in con¬ 
formity with the general allotment act of 1887, 
which expressly recognizes the right of individual 
Indians who have abandoned their tribal relations 
to share in 44 tribal or other property.” Reference 
is made in the Oakes case to both the acts of 1875 
and 1887. The former act declared, as hereinbefore 

stated, that an Indian who has abandoned his 

r 

tribal relations shall be entitled to his distributive 
share of 4 4 all annuities, tribal funds, lands and 
other property, the same as though he had main¬ 
tained his tribal relations,” and the latter, that an 
Indian by taking up his residence separate and 
apart from his tribe and adopting the habits of 
civilized life does not thereby impair his right to 
44 tribal or other property.” These acts contem¬ 
plate an Indian who is a member of the tribe and 
therefore has something, some status, to abandon. 
No legislation has been passed since the act or 1889 
to change the above situation. The acts of 1904, 
1916, and 1924 merely pertain to the manner in 
which allotments are to be made and the fupds of 
the tribe paid to the persons found entitled thereto. 
So that, as stated, in determining rights to tribal 
property recourse necessarily must be had to the 
act of 1889. 
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In the Oakes case the court referred with ap¬ 
proval to the case of Minnie H. Sparks (36 L. D. 
234). She w T as originally a duly enrolled and recog¬ 
nized member of the Chippewa tribe, but her name 
was dropped from the rolls for nonresidence. The 
Department after referring to the act of April 28, 
1904, supra, held that while residence upon the 
White Earth reservation is a condition precedent 
to the right to an allotment of land on that reser¬ 
vation, an Indian does not forfeit his right to an¬ 
nuity payments under section 7 of that act by re¬ 
moving from the reservation and adopting the 
habits of civilized life. The fact is that Mrs. 
Sparks lived on the reservation until the death of 
her mother. Her name was restored to the rolls 
for annuity payments on the ground that she had 
at one time lived on the reservation and was a rec¬ 
ognized member of the tribe. The position was 
taken in the Oakes case that the act of 1889 did not 
expressly nor by necessary implication displace the 
saving provisions of the act of 1887 nor render 
those provisions less applicable to the Chippewas 
in Minnesota than to other Indians. 

While, as hereinbefore stated, the Oakes case was 
primarily concerned with allotment rights, yet in 
its discussion the court made no distinction between 
allotments of land and money payments. The court 
did refer to acts providing for the distribution of 
“annuities,” “Tribal funds,” “tribal or other 
property,” and employed such terms as “deprived 
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thereby of annuities,” “right to share in tribal 
property,” “making the allotments and payments 
mentioned in the act,” “share in the allotment and 
distribution of the tribal property the same as 
though they had maintained their tribal rela¬ 
tions”—all strongly indicating that the court did 
not recognize any distinction between tribal real, 
and personal property, the right to each being de¬ 
pendent upon tribal membership. 


The Solicitor’s opinion of 1919 

I 

Up to the time of the decision of the then Solici¬ 
tor of the Department of the Interior in the Kad- 
rie case, February 17, 1919, the well-established 
rules, principles, and decisions above set forth uni¬ 
formly governed in determining the qualifications 
essential to entitle Minnesota Chippewas to share in 
tribal property. At that time the act of Ajiril 14, 
1924, had not been passed. There was no attempt 
in said opinion of 1919 expressly to overrule the 
existing practice in administering the act of 1889, 
but it did in effect accomplish that purpose in re¬ 
spect to annuity payments under section 7 of that 
act. There was an attempt to distinguish that case 
as follows: “The Oakes case, while embracing state¬ 
ments arguendo adverse to the construction here 
given the statute, is not, in its conclusion upon the 
precise subject involved, opposed to the view herein 
expressed touching the scope of distribution of the 
trust fund and its interest yield.” In view} of the 
similarity of facts in the two cases and the con- 
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elusions actually reached by the court in the Oal^es 
case, direct issue may very properly be taken as to 
the correctness of the above statement. The fact 
is that the names of children having a similar status 
to those denied by the Oakes decision were stricken 
from the tribal rolls because of that decision, and 
their names were restored only because of the opin¬ 
ion in the Kadrie case. 

The precise question submitted in the Kadrie 
case “for an opinion on the legal points involved” 
was “as to the rights of certain children bom to 
persons whose names appear on the tribal rolls of 
the Chippewa Indians of Minnesota to share in the 
interests accruing upon the fimd arising under the 
act of January 14,1889 (25 Stat. 642).” 

The facts in the Kadrie case are as follows: 
Sarah Kadrie, formerly Cogger, was bom on the 
White Earth reservation in 1892 and was recog¬ 
nized as a Chippewa by blood, the degree being stated 
in some papers as three-eighths and in others as one- 
eighth. She is referred to in the Solicitor’s 
opinion of February 17, 1919, as being a full-blood 
Chippewa Indian. She was enrolled at the White 
Earth Agency, was married to Mall Kadrie, who 
had no Chippewa or other Indian blood, and to 
this union four children were bom, all in Canada. 
The father of these children was born in Syria, and 
there is nothing to show that he ever acquired 
citizenship in the United States. The superintend¬ 
ent at White Earth Agency reported that this 


family had resided in Canada, except for a period 
in 1914 and 1915, when it was in Turkey. It ap¬ 
pears that three of the children were at one time 
on the rolls at White Earth Agency and some in¬ 
terest payments were made to the mother iijL their 
behalf, but in 1917 their names were stricken from 
the rolls by direction of the Interior Department, 
reference being made to and following the decision 
in the Oakes case. It may be said here that as 
Mrs. Kadrie was married after the act of June 7, 
1897, supra, that act did not affect her children as 
they were not born of a marriage solemnized before 

I 

its enactment, although said act is referred to in the 
Solicitor’s opinion of February 17,1919, as though 
it had some controlling application in the Kadrie 
ease. I 

It was contended in behalf of the claimants in 
the Kadrie case that a specific trust was treated 
by the act of January 14,1889, and that all children 
bom within the 50-year trust period to persons 
enrolled and allotted under said act are | benefi¬ 
ciaries under the trust, the case of Minnesota v. 
Hitchcock (185 U. S. 373), being cited in support 
of the contention. It was said in the Solicitor’s 
Opinion of February 17, 1919, that “thfe trust 
touching the funds has as its beneficiaries, not the 
Indians as a tribe (the settlers), but the Indians as 
individuals ” The scope of that opinion with 
reference to the trust fund in question is shown by 
the following statements in that opinion,! all of 
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winch statements it will be observed are not 
entirely consistent with each other: 

Thus it appears that Indian blood— 
membership among the individual Indians 
originally enrolled as together constituting 
the tribe that created the trust and conveyed 
the surplus lands giving rise to the trust 
fund, or descent from those Indians—is 
made the essential and sole basis of the right 
to participate in the current interest accru¬ 
ing from the fund and its final distribution. 

* * * But so the trust is settled. And 
nowhere in its terms of settlement is either 
residence with or continued or 44 recognized” 
membership of the tribe, or birth on the 
reservation, or United States citizenship, or 
any other qualification mentioned, save only 
being 4 4 a Chippewa Indian; ” i. e., possession, 
in whole or in part, of the blood of one of 
the originally enrolled members of that 
tribe. 

In the direction for final distribution to 
4 4 all the said Chippewa Indians and their 
issue then living” the word 44 issue” is used 
in its enlarged, not its restricted sense. That 
is, it includes all ancestors, lineal descend¬ 
ants in the second and subsequent genera¬ 
tions as well as in the first generation. 

* i* * The issue then, includes all the 
lineal descendants of the ancestor. But the 
ancestor must be found to have been of the 
tribal membership at the time of the creation 
of the trust. 44 His recognition” by the tribe 
as such is merely evidentiary of such mem- 


bership, and is not the sole evidence com¬ 
petent to establish the fact. His descend¬ 
ants (whether children or grandchildren) 
take an interest not as tribal members but 
as the ancestors blood; his blood entitling 
him and them alike, because it was tribal 
blood. 

* * * But the basis of distribution 
should at all events be solely the possession 
of blood of tribal members at date of the 
creation of the trust irrespective of residence 
or citizenship. 

i 

The above opinion in so far as it holds thht blood 
alone is the sole test, is so at variance with the well- 
established practice and principles in decisions 
theretofore governing the determination of rights 
to share in Indian tribal property, as to create grave 

doubt of its correctness. Under such holding no 

j 

showing of affiliation with or recognized member¬ 
ship in the tribe is required of a claimant }n order 
to participate in the interest on and final distribu¬ 
tion of the funds created by the act of 1^89, the 
only requirement being possession of the lplood in 
whole or in part of an originally enrolled member 
of the Chippewa Tribe of Indians in Minnesota. 
The views expressed in said opinion are sustain¬ 
able only on the theory that the fund is in|lividual 
and not tribal property. 

Apparently this was the contention at the time 
the opinion was rendered. In the prior Adminis¬ 
tration of the act of 1889, the Department treated 
the fund as tribal property. Section 7 of the act 
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itself under which the fund was to be created, 
contains a, proviso showing the same to be tribal 
and not individual in character, as follows: “That 
Congress may, in its discretion, from time to time, 
during the said period of 50 years, appropriate, 
for the purpose of promoting civilization and self- 
support among said Indians, a portion of said 
principal sum not exceeding five percentum 
thereof.” The courts have virtually decided that 
the fund is tribal and not individual property. In 
the case of Morrison v. Work (266 U. S. 481, 485), 
the Supreme Court said: 

It is admitted that, as regards tribal prop¬ 
erty subject to the control of the United 
States as guardian of Indians, Congress may 
make such changes in the management and 
disposition as it deems necessary to promote 
their welfare. The United States is now 
exercising, under the claim that the prop¬ 
erty is tribal, the powers of a guardian and 
of a trustee in possession. Morrison’s con¬ 
tention is that, by virtue of the Act of 1889 
and the agreements made thereunder, the 
ceded lands ceased to be tribal property and 
the rights of the Indians in the lands and in 
the fund to be formed became fixed as indi¬ 
vidual property. The Court of Appeals 
held this contention to be unfounded. We 
have no occasion to determine whether it 
erred in so ruling. The claim of the United 
States is, at least, a substantial one. 

In the ease of Minnesota v. Hitchcock, supra, 
speaking of the act of 1889, the court held that the 
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cession thereunder was not .to the United States 
absolutely, but in trust, and described such trdst as 
follows: “The trust was to be executed by the 
sale of the ceded lands and a deposit of th^ pro¬ 
ceeds in the Treasury of the United States to the 
credit of the Indians, such sum to draw interest 
at five per cent, and one-fourth of the interest to 
be devoted exclusively to the maintenance of free 
schools among the Indians and for their benefit” 
The court did not define the beneficiaries further 
than as “the Indians.” This was evidently in¬ 
tended to describe those who ceded the landsj from 
the sale of which the trust funds were to be derived. 
The Commission appointed under the act of 1889 
was to negotiate “with all the different bands or 
tribes of Chippewa Indians in the State of Minne¬ 
sota,” for the cession of their title and interest in 
and to all the reservations of “said Indians” in the 
State of Minnesota, except the White Earth and 

i 

Red Lake reservations, such cession to be deemed 
sufficient as to each of said reservations except Red 
Lake, if assented to in writing by two-thirds of the 
male adults of “the band or tribe of Indians oc- 

i 

cupying and belonging to such reservations,” and 
as to Red Lake if made by two-thirds of thfe male 
adults of all the Chippewa Indians in Minnesota. 
To ascertain whether a proper number of Indians 
gave their assent, the Commission was to make an 
accurate census of “each tribe or band.” In all 
this the band or tribe was the central idea. The in- 
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dividual to be entitled to join in the cession or to 
be included in the census must have been a member 
of the tribe or band of Chippewa Indians in Minne¬ 
sota. 

At the time the opinion in the Kadrie case was 
rendered it was asserted on behalf of the claimants 
that the Indians understood when they agreed to 
the act of 1889 that all children bom thereafter 
were to share in the interest payments and that 
“the principal when divided was to be divided 
among the living original enrolled and allotted 
Indians under said act and ‘their issue’ then living 
irrespective of where born.” However, nothing 
was submitted to support the assertion as to the 
understanding of the Indians, and it is not sus¬ 
tained by the wording of the act. The report of the 
negotiations (H. R. Ex. Doc. 247, 51st Cong., 1st 
Sess.), which resulted in the acceptance by the 
Indians of the act of January 14, 1889, affords no 
support to the assertion. Even if the Indians did 
so understand the act, it does not necessarily and 
absolutely follow that their understanding must 
control, if contrary to the wording and intendment 
of the act. The rule to govern in matters of this 
kind is familiar and has often been stated bv the 
courts. In Minnesota v. Hitchcock, supra, speak¬ 
ing of the cession made under the act of 1889, it was 
said: 

Can it be said that the Indians, making the 
cession, for a moment supposed that the 
lands ceded were not to be used for the pur- 





poses named? And if the language carries 
upon its face one obvious meaning, and 
would naturally be so understood bv the 
Indians, that construction within ail the 
rules respecting Indian treaties must be en¬ 
forced. 

In United States v. Mille Lac Chippewas (229 
XL S. 498, 508), involving the construction of this 
act of 1889, it was contended that the Indians did 
not understand that certain homestead and pre- 

l 

emption entries were to be carried to completion. 
The court upon this point said that the language 

i 

of the provision involved is plain and unambiguous, 

and “the Indians, no less than the United States, 

l 

are bound by the plain import of the language of 
the act and the agreement. ” 

In La Roque v. United States (239 U. S. 6^), the 
court refused to accept the contention that the 
Indians understood under this act of 1889 the right 
to select and receive allotments would not tye ter¬ 
minated by death but would pass to the heirsj The 
understanding of the Indians if established would 
control, if the language used carried upon its face 
that obvious meaning, or if in accord with the sense 
which the words used would naturally be under¬ 
stood by the Indians as opposed to the technical 
meaning thereof. No inference can be drawn from 
the wording of the act of January 14,1889, that any 
of the funds arising thereunder were to be given 
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to any person who was never a member of any band 
or tribe of Chippewa Indians in Minnesota. 

In the decision of a case dated March 29. 1918, 
typical of the position taken by the Department 
prior to the Solicitor’s opinion of February 17, 
1919, in the Kadrie ease, it was held: 

The act, when read as an entirety, relates 
clearly to Indians of the several Chippewa 
reservations who are properly enrolled 
members of the various tribes and bands and 
entitled to receive benefits therewith; and 
the provision for a division of the permanent 
fund therein provided and its payment “to 
all of said Chippewa Indians and their issue 
then living,” at the expiration of fifty years, 
relates exclusively to all properly enrolled 
Indians at the time of the passage of the said 
Act and such of their descendants as mav 
be born to them as members of their tribe 
and properly enrolled as such. 

This conclusion is borne out by the many 
rulings of the Department under which cer¬ 
tain children of mixed blood parents have 
been denied enrollment with the tribe to 
which their mothers belong, and other chil¬ 
dren born among the tribe have been granted 
such rights—such decision or rulings having 
been based primarily on the case of Julia B. 
Oakes et al. v. United States, (172 Fed. 

Rep. 305.) 

A careful reading of the Oakes case shows 
clearly that the Court had under considera- 
tion the said act of January 14, 1889, and 
held that the issue of mothers once enrolled 


with the Chippewa of the White Earth Res¬ 
ervation, where such issue was bom apart 
from the reservation, were not entitled to 
tribal benefits. 

Furthermore, the general rule laid down in the 
Kadrie case was not called for by the particular 
facts of that case, and anything said beyon^L that 
requirement is dictum and not controlling, espe¬ 
cially as it is not in accord with the existing con¬ 
struction placed upon the act of 1889, and uni¬ 
formly followed for many years prior to the time 
the opinion in said case was rendered. The ijnother 
of claimants there involved was bom on the reserva¬ 
tion, was a recognized and enrolled member of the 
tribe, “her three oldest children were for some 
years enrolled among the Chippewa Indians, and 
she was paid annuities for them until 1917, ^te.” 

This is a very different situation from that pre¬ 
sented by the broad rule laid down in the kadrie 
case, holding that all children shall be enrolled 
for interest payments and shares in the final dis¬ 
tribution of the permanent fund created by the 
act of 1889, so long as they may be able to show a 
degree of Indian blood derived from an originally 
enrolled member of the tribe, regardless of tjhe fact 
that some of those through whom they immediately 
claim were not bom to membership in the tribe, 
never had any tribal relations or affiliations and 
were never recognized as members; all of which is 
directly opposed to the fundamental rule declared 
in decisions of the Department and the courts that 
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tribal rights are not so vested or inherent that they 
may not be forfeited or abandoned. In other 
words, the Kadrie opinion is not limited to the 
children of parents who once had tribal relations 
and abandoned the same, but permits descendants 
in general, including the children of those who 
never were members of the tribe, to participate in 
annuities and final distribution of the principal 
fund. Besides, there is nothing in the act of 1889 
necessarily calling for the construction of the word 
“issue”—that is, that it was used in its enlarged, 
not its restricted sense—placed upon it in the 
Solicitor’s opinion of February 17, 1919. Web¬ 
ster’s definitions of the word are “progeny”; “a 
child or children”; “offspring.” “In law, some¬ 
times, in a general sense, all persons descended from 
a common ancestor; all lineal descendants; also 
any one of such persons.” 

In the connection in which the term “issue” ap¬ 
pears in the act of 1889 it does not necessarily have 
to be construed as having been used in its enlarged 
or unlimited sense. There is abundant authority to 
the effect that in its primary sense the word means 
“children” or direct issue, and when not qualified 
it also includes grandchildren. It is only in its 
secondary meaning that the w’ord has been held to 
include the issue of issue in an indefinite descending 
line (23 Cyc. 359, 363), and notes. 

Judged by the construction theretofore put upon 
the legislation as pointed out herein, and as there 


is nothing conclusively showing that Congress ac¬ 
tually used the word in its enlarged sense or in¬ 
tended by the act of 1924 to disturb former practice 
and decisions, the word was undoubtedly used in the 
act of 1889 in its restricted sense. In that sense 
the word means qualified issue. When so con¬ 
strued no reasonable inference can be drawn from 

i ' 

the act of 1889 that any of the funds arising there¬ 
under were to be made to any person wljio was 
never a member of any tribe or band of Chippewa 
Indians in Minnesota nor entitled to such member- 

I 

ship. I 

As to the character of Indian tribal property the 
Court of Claims in Journeycake v. Cherokee Na¬ 
tion (24 Ct. of C. 281, 302), after stating as a fact 
that all Indian lands were communal property 
says: “The distinctive characteristic of communal 
property is that every member of the community 
is an owner of it as such. He does not take as heir, 
or purchaser, or grantee; if he dies, his right of 
property does not descend; if he removes from the 
community, it expires; if he wishes to dispose of 
it he has nothing which he can convey; and yet he 
has a right of property in the land as perfect as 
that of any other person; and his children after 
him would enjoy all that he enjoyed, not as heirs 
but as communal owners *. * 

Upon appeal the decree of the Court of Claims 
was affirmed by the Supreme Court (Cherdkee Nan 
iion v. Journeycake, 155 U. S. 196). Thjis court 
did not discuss the incidents of communal property, 
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but did speak of the lands as being the common 
property of the Cherokee Nation, in which all mem¬ 
bers and citizens are alike interested and alike en¬ 
titled to share in the profits and proceeds thereof. 

The only way to arrive at a conclusion as to what 
Congress really intended as to the fund in ques¬ 
tion is to consider the other provisions of the act 
of 1889 and the construction placed upon the same 
and similar acts for the disposal of tribal property. 
The opinion of 1919 construes the provisions of 
section 7 independently of such consideration. The 
opinion declined to determine whether or not an¬ 
nuity payments or the final distribution of the 
permanent fund should be made per capita or per 
stirpes. The law clearly contemplates that interest 
payments and final distribution shall be made per 
capita. This is significant, when analyzed, in in¬ 
dicating that it could not have been the intention 
for the law to have such a far-reaching effect as 
that given it by said opinion. 

The issue here involves also the language in 
section 7 of the act of 1889: “To all of said 
Chippewa Indians and their issue then living (at 
the end of the 50-vear period) in cash in equal 
shares.” Equal shares, of course, present no 
difficulty. The difficulty, if any, rests in the 
words “all of said Chippewa Indians and their 
issue then living.” Does this mean the Indians 
originally enrolled by the Chippewa Commission 
and the issue of such Indians who may be living 



at the expiration of the period stated ? It has been 
so contended, and the Solicitor’s opinion of Febru¬ 
ary 17, 1919, holds, in effect, that a modicbm of 
Chippewa blood of an ancestor whose name appears 
on the original Chippewa rolls is all sufficient to 
entitle such a claimant to an equal share in the 
common Chippewa fund. Under such ruling mem¬ 
bership in the tribe is not a controlling or Jeven a 
determining factor. One drop of Chippewa blood 
of an enrolled ancestor, ipso facto, entities the 
possessor to an “equal share” regardless of mem¬ 
bership, tribal affiliation, recognition, residdnee, or 
any other requirement. Undoubtedly Congress 
did not intend any such result, but by the act of 
1889 simply contemplated a distribution of lands 
(allotment) to the members of this tribe then living 
and a like distribution of the tribal funds at the 
expiration of the 50-year period to the members 
of the tribe then living. 

In either event membership in the tribe vfinst of 
necessity be the determining factor . Recent acts 
of Congress (42 Stat. 221; 43 Stat. 798) authorize 
per capita payments from the principal fund to the 
credit of the Chippewa Indians in Minnesota aris¬ 
ing under section 7 of the act of January 14, 1889, 
“to each enrolled member of the tribe under such 
rules and regulations as the Secretary of ffche In¬ 
terior may prescribe. ” This should dispose of any 
doubt that these funds are still “tribal,” jor that 
membership in the tribe is an essential require¬ 
ment to participation therein. 
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Tlie Solicitor’s opinion of 1926 

The approved opinion of the Solicitor for the 
Department of the Interior, of recent date, has 
superseded that of February 17th, 1919, and has 
readopted and put into operation in that De¬ 
partment the rule followed prior thereto, and 
which is used as the basis of this argument. In 
so far as appellee relies upon the possession of 
Chippewa blood alone as the basis of her claim 
here, she must invoke the rule of the opinion of 
February 17,1919, which is believed to be unsound 
and not determinative of the right to receive an¬ 
nuities under the act of 1889. 

The court erred in granting the writ of mandamus 

In order to become subject to a writ of man¬ 
damus the Secretary of the Interior must have 
failed to perform some official duty, ministerial in 
its character, imposed upon him by law. The act 
which he has done here is not ministerial, wholly. 
True, he has refused to enroll the applicant, but in 
so doing he has determined that neither under the 
facts or the law is she entitled to such enrollment; 
that the fund in which she seeks to participate is 
one in which she has no right; that she is not a 
‘ 6 Chippewa Indian in the State of Minnesota” in 
the meaning of the act of 1889. Such a finding in¬ 
volved fhe exercise of judgment and discretion. 
There appears to be no law or no fact defining her 
status as such ‘ 4 Indian in Minnesota,” and in the 

i 

absence of some specific legal condition which does, 







and which binds the Secretary of the Interior, 
his action denying her enrollment comprehend^ the 
ascertainment of her right thereto. 

Morrison v. Work, 266 U. S. 481, 485, and 
cases cited. 

Dunlap v. Black , 128 U. S. 40. 

Gaines v. Thompson , 7 Wall. 347. 

Secretary v. McGarraghan, 9 Wall. 298. 

Litchfield v. Register & Receiver , 9 Wall 
575. 

United States v. Seaman, 17 How. 225. 

United States v. Guthrie, 17 How. 284. 

Redfield v. Windom, 137 U. S. 636. 

Seymour v. South Carolina, 2 App. I). C. 
240-245. 

Keetoowah Society v. Lane, 41 App. I). C. 
319. 

The granting of the writ of mandamus herein 
amounts to and embodies a review for error, $ re¬ 
versal, and the substitution of the opinion of the 
court for that of the Secretary of the Interiotr on 
matters entirely within the scope of his lawful 
authority. Red River Lumber Co. v. Fisher, 3 
App. D. C. 181; Ness v. Fisher, 223 U. S. 683; Scott 
v. Moore, 39 App. D. C. 36; Moore v. Beany, 34 
App. D. C. 31. 

The United States is an indispensable party 

It is apparent from a reading of the pleadings 
herein that the defendant Secretary of the Interior 
has no interest in this controversy, the effect of the 
suit being one against the United States to control 
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the disposition of the proceeds of the sale of cer¬ 
tain Indian lands under the Act of January 14, 
1889. Passing, therefore, the question of the power 
of the courts to control the action of the Secretary 
with reference thereto, the nature of the case places 
it beyond the power of the court because it is one 
which should have been properly brought against 
the United States of America. This specific ques¬ 
tion has not been raised here, but it arises spon¬ 
taneously upon a consideration of the pleadings. 

Naganab v. Hitchcock (202 U. S. 473). 

Oregon v. Hitchcock (202 U. S. 60). 

Minnesota v. Hitchcock (185 U. S. 373). 

The court erred in finding for the plaintiff and against 

the defendant 

The plaintiff can only prevail by proving her 
allegations by a preponderance of the evidence. 
There is not one single fact advanced by her which 
legally shows her to be entitled to the relief she 
seeks. This being an action at law, her case must 
be established by legal rather than equitable prin¬ 
ciples. Under the Oakes case, supra, and the other 
cases cited, it appears to be necessary that she satisfy 
the Court that at least one of the material condi¬ 
tions precedent to her enrollment and participation 
in this trust fund exists, viz: 

1. That she was enrolled or recognized by one 
of the bands of Chippewa Indians in Minnesota, 
which ceded lands to the United States under the 
act of January 14, 1889, for whose benefit and that 








■ '-v^ 

- y - 

7 7§fgf 

*'•*•*§§5 


of their issue fifty years hence such fund was 

\ * 

created. 

2. That she was recognized by and entitled to 
be enrolled as a member of such band, but owing to 
her temporary absence from Minnesota at the time 
of enrollment, having adopted the habits and cus¬ 
toms of civilized life under the act of February 8, 
1887, supra, she was not enrolled. 

The agreed facts herein do not establish or even 
point to the existence of either condition, ^he is 
obviously relying upon the sole fact that she pos¬ 
sesses tribal blood and was living in the St^te on 
the date the act of 1889 became effective. This 
may entitle her to racial recognition, but, unfor¬ 
tunately for her, that fact alone does not entitle her 
to participate in the distribution of money belong¬ 
ing only to that part of the tribe defined in the act 
of 1889 as “Chippewa Indians in the State oij Min¬ 
nesota.” So she has wholly failed to establish her 
claim to a share in this particular fund. I 

It further appears that from 1888 to 189$, she 
lived with her white husband at East Grand Forks, 
Polk County, Minnesota; that she did not aSk for 
enrollment or recognition then as a Minnesota 
Chippewa, and it was not until 1923, after she had 
reached the age of fifty years, and had sought, in¬ 
sisted upon and repeatedly was denied membership 
in the Dakota Band, that she claimed any rights 
as a Minnesota Chippewa under the act of 1889. 
Her conduct amounts to a voluntary selection and 
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declaration of her status, and definitely negatives 
any right to, and works an estoppel against her 
claim of interest in, the fund of the “Chippewa 
Indians in Minnesota.’’ 

The Secretary of the Interior having denied her 
application, and being vested with authority to 
make both findings of fact and conclusions of law 
arising from such facts, in the exercise of his offi¬ 
cial judgment and discretion, his finding can 

i 

neither be reviewed nor interfered with by the 
court, through proceedings for a writ of mandamus 
or otherwise. 

CONCLUSION 

The Supreme Court of the District of Columbia 
should be reversed with directions to enter judg¬ 
ment for the defendant, Hubert Work, Secretary 
of the Interior. 

E. O. Patterson, 

Solicitor for the Department of the Interior. 

1 O. H. Graves, 

Assistant to the Solicitor. 
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1. Section 7 names “All the Chippewa Indians in 

the State of Minnesota” beneficiaries. Blood 
alone is the sole test on the question whether 
one is a Chippewa Indian or not. j 4 

2. Section 7 names the State of Minnesota within ! 

I 

whose geographical limits the beneficiaries 
must be found, not the geographical limits of 
any reservation in said State. j 5 

3. Congress found no difficulty in describing the 

reservation Indians as “All the different bands 
or tribes of Chippewa Indians in the State of 
Minnesota occupying and belonging to such | 
reservations” an accurate census of whom was 
taken. If Congress had intended the bene- | 
ficiaries of the fund created under Section 7 
should be limited to such reservation Indians, j 
it would have used the same terms to describe 
them and directed distribution to those en¬ 
rolled under the census. That it did not do so 
is indicative of a purpose to make beneficiaries j 
a group or tribe of Chippewa Indians who 
could not possibly be described by any other I 
term than “All the Chippewa Indians in the | 
State of Minnesota”.5 

Argument.6 

I. Congress directed payment of the interest to 









“AH the Chippewa Indians in the State of 

Minnesota” and it did not exclude any Chip¬ 
pewa Indian in Minnesota from such benefit . 

1. There is no express or specific direction in 

the Act that the fund shall be paid to any 
number less than all the Chippewa Indians 
in the State of Minnesota. 

2. There is no express or specific direction in 

these Acts that any part of the fund shall 
be paid to those Chippewa Indians only 
who reside on the reservation. 

3. The language of the Acts in question is not 

ambiguous and there is no call for or justi¬ 
fication for interpolation by judicial con¬ 
struction of any such direction that pay¬ 
ment be limited to those residing on the 
reservation . 

4. Surely nothing short of an unequivocal dec¬ 
laration should be accepted as expressing 
the intention of Congress to exclude from 

1 the enjoyment of rights as Indians, those 
Chippewa Indians in the State of Minne¬ 
sota, whom Congress, in consideration of 
their having taken up their residence sepa¬ 
rate and apart from any Indian tribe, had 
previously made citizens of the United 
States with the assurance that citizenship 
should not bar them from participating in 
benefits granted by the Government to In¬ 
dians . 

5. Who the beneficiaries of the fund should be 

is a legislative question to be determined 
by Congress. 
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II. Congress did not authorize the Secretary of the 
Interior to exclude any Chippewa Indians in 
the State of Minnesota. The discretion vested 
in the Secretary does not extend to withholding 
the benefit from any one ascertained to be in 
the class designated by Congress as benefici- 
aries. The Secretary was directed to distrib- | 
ute the money to “All the Chippewa Indians 
in the State of Minnesota.” Such direction 
involved and invoked the exercise of discre¬ 
tion by the Secretary in one matter only: 
Identification of the Chippewa Indians in the 
State of Minnesota. But the Secretary had 
no discretion granted either expressly or by 
implication to exclude from the benefits any 
person identified as a Chippewa Indian in the 
State of Minnesota for any reason however 
persuasively it may have appeared to him that 
Congress should have excluded such person . 12 

III. The Secretary has determined favorably to 
appellant’s claim the only matter committed 

by the Act in question to his discretion . . ' 13 


1 . 

2 . 


The Secretary determined and admits that 
appellant is a Chippewa Indian . . . . j 

The Secretary determined and admits that 
appellant has lived in Minnesota all her 
life . 


13 

13 


3. Thus the discretion invoked by Congress has 
been fully exercised and obedience to the 
direction of Congress to distribute the fund 
accordingly is all that awaits performance [ 13 

IV. Appellee does not seek to review or revise or con-j 
trol any law or discretionary act of the Secretary 
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of the Interior. Instead, she shows that the 
Secretary has determined discretionary mat¬ 
ters in her favor, and that there is no authority 
for the Secretary withholding per capita pay¬ 
ments from her. Hence mandamus should 
issue to vindicate her right.14 

1. The rule that in matters committed to the 
Executive his decision is final, and that the 
delegation of administrative functions car¬ 
ries with it the power and discretion to 
exercise those duties reasonably incident 
to faithful and effectual performance of the 
function delegated, successfully invoked in 
West vs. Hitchcock, 205 U. S. 80, and other 
cases can not be invoked here, because the 
1 Acts here in question do not authorize the 
Secretary to do the thing he has done, 
namely, exclude from the benefit of the 
acts one of those named by Congress as the 


beneficiaries .16 

V. Conclusion .19 
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(tart 4 gloats, district of Criumbiij. 

January Term , 1927. 

No. 4521. 

No.-Special Calendar. 

Hubert Work, Secretary of the Interior , Appellant. 

vs. j 

United States of America, ex rel. Eliza Gouin, 

Appellee , 

Appeal from the Supreme Court of the District of Col¬ 
umbia. 

BRIEF OF APPELLEE. 

STATEMENT OF THE CASE. 

Under the provisions of the Act of January 14, 1§89 
(25 Stat. 642), “All the different bands or tribes of 
Chippewa Indians in the State of Minnesota” were 
authorized to cede and relinquish in writing all then- 
title and interest in and to the reservations of said 
Indians in the State of Minnesota, except portions of 
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the White Earth and Red Lake reservations reserved 
for allotment purposes. It was provided that all of 
said Chlppew^a Indians were to be removed to and take 
up their residence on the White Earth reservation, 
except those occupying and belonging on the Red Lake 
reservation. Lands were then to be alloted to the 
Red Lake Indians on the Red Lake reservation. There 
was a provision that Chippewa Indians residing on 
any of the reservations ceded and relinquished might be 
alloted land where they lived at the time of the re¬ 
moval, instead of being removed to and taking such 
allotments on the White Earth reservation. In con¬ 
formity to the Act of February 8, 1887 (24 Stat. 388), 
which was expressly made applicable, Chippewa In¬ 
dians not residing upon a reservation were permitted to 
make settlement upon any surveyed or unsurveyed 
lands of the United States not otherwise appropriated 
and to have the same alloted to them and to their 
children. Appropriate language in said Act made every 
Indian to whom allotments “shall have been made 77 
and every Indian who had voluntarily taken up his 
residence separate and apart from any tribe of Indians, 
citizens of the United States, whether any of them had 
ever been, by birth or otherwise, a member of any 
tribe of Indians. The right to receive, as an Indian, 
any benefit from the Government was not to be im¬ 
paired or affected by such citizenship. Indians taking 
land on the public domain were to have the same in 
quantities and manner as provided for Indians living 
upon reservations. The Act of January 14, 1889, then 
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provides for the sale of the ceded land. Section 7 of 
said Act contains the provision that all the money Ac¬ 
cruing from the disposal of the land obtained from the 
Indians shall be placed in the Treasury of the United 
States to the credit of “All of the Chippewa Indians in 
the State of Minnesota” and to draw interest at ihe 
rate of five per centum per annum, payable annually 
in cash in equal shares to the heads of the families and 
guardians of orphan minors for their use; and one- 
fourth of said interest is payable annually in cash in 
equal shares per capita “to all other classes of said 
Indians.” j 

Eliza Gouin, who is admittedly a Chippewa Indiaiji of 
the mixed blood, born May 12, 1872, applied to [the 
Secretary of the Interior under authority of the Aci of 
April 14, 1924 (43 Stat. 95) to be permitted to partici¬ 
pate in the annual distribution of the interest or fund 
provided by Section 7 of the Act of January 14, 1889, 
basing her right thereto on a showing that she is a 
Chippewa Indian, by blood, that she lived with her 
parents on the White Earth Indian reservation And 
maintained tribal relations, drawing annuity of goods 
and supplies furnished by the United States, until 1883, 
when she was taken to North Dakota, and then back to 
Minnesota, where she married and resided when the 
Act of January 14, 1889, went into effect. 

Her application having been denied, she appliecji to 
the Supreme Court of the District of Columbia for the 
Writ of Mandamus, which was granted. 
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Preliminary. 

The beneficiaries named by Congress are Chippewa In¬ 
dians. 

The sole test on the question of whether a person is 
a Chippewa Indian is blood. It is admitted that Eliza 
Gouin is a Chippewa Indian, by blood, that she lived 
with her parents on the White Earth reservation until 
1883, then moved to North Dokota, but was back inMin- 
nesota in 1889. But the Secretary of the Interior says 
that only the “ different bands or tribes ” occupying and 
belonging to the various reservations in Minnesota when 
the Act of January 14, 1889, went into effect, are Chip¬ 
pewa Indians. He has adduced no authority to sustain 
the conclusion. There is none in the Act, and, there¬ 
fore, no “but.” Blood is what makes one an Indian. 
The word “Chippewa” simply designates the tribe to 
which the blood relates. Standing alone they confer 
no benefit. They constitute marks of identity, which 
can not be changed or abandoned. Mrs. Eliza Gouin 
may abandon her tribal relations, she may waive her 
privileges as an Indian, but she never can destroy her 
identity as a Chippewa Indian. And these are the 
Indians intended by Congress to be beneficiaries. The 
right is not inherited. It is granted by statute to 
Chippewa Indians and solely because they are Chip¬ 
pewa Indians. If we are right on that, then Eliza 
Gouin is a Chippewa Indian, of the class named, the 
Secretary of the Interior to the contrary notwith¬ 
standing. 
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Section 7 of the Act of January 14, 1889 , names the 
State of Minnesota within whose geographical limits the 
beneficiaries must be found , not the geographical limits 
of any reservation in said State. j 

The geographical boundaries within which the bene¬ 
ficiaries must be found can not be obliterated by con¬ 
struction. It is admitted that Eliza Gouin resided 
in the State of Minnesota when the Act of January 14, 
1889, went into effect. She was therefore “in the 
State of Minnesota” because she was not elsewherp. 

Section 7 describes particularly who the beneficiaries are. 
They are “ all the Chippewa Indians in the State of 
Minnesota ” and NOT “all the different bands or ttibes 
of Chippewa Indians in the State of Minnesota , occupy¬ 
ing and belonging to such reservations .” 

In obtaining the cession and relinquishment of | the 
various reservations in the State of Minnesota, Con¬ 
gress found no difficulty in describing the reservation 
Indians as “all the different bands or tribes of Chip¬ 
pewa Indians in the State of Minnesota, * f 6 * 
occupying and belonging to such reservations.” I'hat 
there may be no mistake as to who they were, it 
directed commissioners to take an accurate census of 
them. If Congress had intended that the beneficiaries 
of the fund created under Section 7 of the Adt of 
January 14, 1889, should be limited to members of the 
bands of Chippewa Indians in Minnesota as they ex¬ 
isted at the time the Act went into effect, it would have 
used the same terms, or terms of similar import, to 
describe them, or directed distribution to those en¬ 
rolled under the census. That it did not do either is 


i 
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indicative of a purpose to make beneficiaries Chippewa 
Indians who could not possibly be described by any 
other term than “all the Chippewa Indians in the 
State of Minnesota.” (. Baltimore R. Co. vs. Grant , 98 
U. S. 403; Tiger vs. Western Invest. Co. 221 U. S. 286.) 


ARGUMENT. 

I. Congress directed payment of the interest to “ all the 
Chippewa Indians in the State of Minnesota ” and it 
did not exclude any Chippewa Indians in Minnesota 
from such benefit. 

1. There is no express or specific direction in the 
Act of January 14, 1889, that the fund created by 
Section 7 thereof shall be paid to any number less 
than “all the Chippewa Indians in the State of Minne¬ 
sota.” Section 7 of said Act provides that all the 
money accruing from the disposal of the land ceded 
and relinquished by the different bands or tribes of 
Chippewa Indians, shall be placed in the Treasury of 
the United States to the credit of “all the Chippewa 
Indians in the State of Minnesota” as a permanent 
fund for the period of fifty years, at the expiration of 
which it was to be paid to “all of said Chippew^a In¬ 
dians” and their issue then living. In the meantime, 
while the fund remained to the credit of “all the Chip¬ 
pewa Indians in the State of Minnesota” it was to bear 
interest at the rate of five per centum per annum pay¬ 
able annually in cash in equal shares to the heads of 
families and guardians of orphan minors for their use; 



and one-fourth of said interest is payable annually in 
cash in equal shares per capita “to all other classes 
of said Indians” and the rest was for schools. 

2. Certainly there is no express or specific direction 
in said Section 7 that any part of the fund or interest 
shall be paid to those Chippewa Indians only who re¬ 
side on reservations. The very narrowest designation 
of those to whose credit the funds are to be deposited 
or to whom payments are to be made is this phrase 
“all the Chippewa Indians in the State of Minnesota.” 
True, the cession was obtained from reservation Indians 
but they were given other land in the form of allot¬ 
ments. If only reservation Indians were entitled to 
this fund on the theory that having sold their land 
this constitutes compensation, then the reservation 
Indians living on the portion of the White Earth ^nd 
Red Lake reservations reserved from the cession would 
not be entitled to compensation, having sold nothing. 

3. The language of the Act in question is not am¬ 
biguous and there is no call for or justification of inter¬ 
polation by judicial construction of any such direction 
that payment be limited to the members of the differ¬ 
ent bands or tribes of Chippewa Indians in the State 
of Minnesota as they existed in 1889. A variety of 
reasons doubtless can be found why Congress should 
have limited beneficiaries to those Chippewa Indians 
who maintained tribal relations on their reservations 
in 1889, but these considerations so far from throwing 
any light upon the intention of Congress as expressed 
in its language, serve to emphasize the significance 
of the omission of any such express limitation by Con¬ 
gress. Moreover, that method of approach tends 
always to becloud rather than clarify the process of 
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interpretation. If one starts out with the conviction 
that Congress should have classified the Chippewa 
Indians in Minnesota on the basis of their place of 
residence, whether on or off the reservation, one may¬ 
be mystified by the phrase “all the Chippewa Indians 
in the State of Minnesota” which would otherwise be 
perfectly clear. Section 5 of the Act of February 8, 
1887, in part, is illustrative of the language usually 
employed when payments are to be limited to tribal 

Indians: 

“And the sum agreed to be paid by the United 
States as purchase money for any portion of such 
reservation shall be held in the Treasury of the 
United States for the sole use of the tribe or tribes 
of Indians to whom such reservations belonged; 
and the same, with interest thereon at three per 
cent per annum, shall be at all times subject to 
appropriation by Congress for the education and 
civilization of such tribe or tribes of Indians or 
the members thereof.” 

Obviously, if Congress had intended to limit the pay¬ 
ment of the funds provided by Section 7 of the Act of 
January 14,1889, to the members of the different bands 
or tribes of Chippewa Indians in Minnesota as they 
were organized in 1889, it could, and doubtless would, 
have said so in substantially that language. ( Balti - 
timore R. Co. vs. Grant , 98 U. S. 403.) 

At the time the Act in question went into effect, 
there were two general classes of Chippewa Indians 
residing in the State of Minnesota for whose relief and 
civilization legislation of the character contained in 
this Act was needed. Broadly speaking, one class 
consisted of those Indians who were not residing on 
any reservation but were scattered throughout the 
State. They had the right to settle any land of the 
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United States not otherwise appropriated and have 
the same allotted to them and their children. They 
were citizens of the United States and enjoyed the 
equal protection of the law; their citizenship did not 
bar them from being made beneficiaries of any grant 
which might be made by Congress to Indians. They 
were a favored class. The other class consisted of 
those Indians who clung to their reservations, who had 
no right to take allotment, enjoying their reservation 
by the mere right of Indian occupancy, who wete not 
citizens of the United States. They were far behind 
in respect of their relief and civilization. As ling as 
the reservation existed those off the reservation could 
return, at any time, and resume their right of occu¬ 
pancy, although citizens, this privilege never having 
been taken, by law, from them. When they thus 
returned they were not subject to the rule of the chiefs, 
like the others. In other words, there was chios in 
rights and privileges under the law, resulting in the 
government being able to give relief only to some of 
the Chippewa Indians, partial relief to others, and 
leaving still others without any relief . 

Obviously it was the duty of the Congress to place, 
by law, all of the Chippewa Indians in the State of 
Minnesota, on an equal footing. This duty it performed 
by the Act in question, and in the following simple 
manner: first, it required the different bands or! tribes 
occupying and belonging to the several reservations 
in the State of Minnesota to relinquish all their rights 
and interest therein; then, it directed that they be 
removed to White Earth reservation and be allotted 
land there; then, when the allotments were complete f 
it made them citizens of the United States. This placed 
each and every reservation Indian on exactly the same 
footing as to land and citizenship with Indians Pfif the 
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reservation. All became subject to the law on equal 
terms. Then, to provide a fund for the relief and 
civilization of all of them equally, it directed that the 
land ceded by the Indians shall be sold and the money 
received from the disposal thereof placed in the Treas¬ 
ury of the United States to the credit of “all the Chip¬ 
pewa Indians in the State of Minnesota,” to be there¬ 
after paid out as annuity. If there is anything in all 
this even faintly suggestive of a purpose to exclude 
any Chippewa Indian in the State of Minnesota, we 
are frank to say, we can not find it. There is none. 

4. It seems to us nothing short of an unequivocal 
declaration should be accepted as expressing the in¬ 
tention of Congress to exclude from participation in 
the distribution of the fund mentioned those Chip¬ 
pewa Indians in the State of Minnesota whom Congress, 
in consideration of having taken up their residence 
separate and apart from any Indian tribe, had prev¬ 
iously made citizens of the United States, with the 
assurance that citizenship should not bar them from 
participating in any benefit granted by the govern¬ 
ment to Indians. 

Eliza Gouin became a citizen of the United 
States under the Act of February 8, 1887 (28 Stat. 
390). This Act, and the Act of March 3, 1875 (18 
Stat. 402), show’ a settled legislative policy to en¬ 
courage Indians to abandon Indian life and embrace 
the white man’s civilization. Little could be accom¬ 
plished in that direction if the Indians were called 
upon to hazard their all upon their ability to make a 
success of civilized life; but they could obviously be 
encouraged to cast their lot with men experienced in 
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the way of the white man’s civilization if they Lvere 
assured they had nothing to lose by trying. This the 
Acts mentioned did. And we think the Act of Marbh 3, 
1875, meant more than saving the rights of the indi¬ 
vidual Indian who abandons his tribal relations by re¬ 
siding off the reservation. It must be broad enough to 
include his children born off the reservation or! else 
when such Indian undertook to resume his tribal rela¬ 
tions and enjoy the occupancy reserved, the predica¬ 
ment of having to park his family outside the reserva¬ 
tion because they “never were members of the tijibe,” 
and not entitled to come on the reservation, would con¬ 
front him. Reservations are set apart for the (occu¬ 
pancy of Indians. It is a mere privilege, and the right 
is not inherited. It is granted to Indians because and 
solely because they are Indians. Blood is what makes 
one an Indian. Blood is the ticket which admits. The 
right is statutory and if any further limitation oh the 
enjoyment of the right exists, it must be found there. 
If a reservation is set apart for Chippewa Indians, 
without further limitation, it is obvious any persoh who 
qualifies as a Chippewa Indian must have the right to 
the enjoyment thereof, wherever and whenever born as 
such. Such Indians may waive their privileged but 
they can not abandon their blood. The privilege con¬ 
tinues until repealed by the grantor. No act of the In¬ 
dians can destroy that. Specific legislation is required 
to authorize withholding any benefit granted by Con¬ 
gress. The logic of the new policy of Congress is, 
therefore, against giving any consideration whatever 
to the doctrine of “tribal relations” in construing relief 
legislation for the Indians. 

Under the facts of this case appellee is a member of 
the White Earth band of Chippewa Indians, by blood, 


i 

i 
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as a matter of law. The White Earth Indians are 
Chippewa Indians in the State of Minnesota. They 
share in the distribution of the funds provided by Sec¬ 
tion 7 of the Act of January 14, 1889. Then why not 
Eliza Gouin? 

5. Who the beneficiaries of the fund should be is a 
legislative question to be determined by Congress. 
In Henry Gas Company vs. United States, 191 Fed. 132, 
the court said: 

“Who shall be enrolled as citizens or members 
of the nation and permitted to participate in the 
distribution of its property are matters to be de¬ 
termined by Congress, and its determination of 
them is not subject to review by the courts.” 


II. Congress did not authorize the Secretary of the Interior 

to exclude any Chippewa Indian in Minnesota. 

1. The discretion vested in the Secretary does not 
extend to withholding the benefit from any one ascer¬ 
tained to be in the class designated by Congress as 
beneficiaries. The Secretary was directed to distribute 
the money to “all the Chippewa Indians in the State 
of Minnesota.” Such direction involved and invoked 
the exercise of discretion by the Secretary in one mat¬ 
ter: identification of the Chippewa Indians in Minne¬ 
sota. This power and duty, though not conferred in 
express terms, was necessarily exercised by the Secre¬ 
tary in order to pay the Chippewa Indians. He could 
not pay them until he had first identified them; and 
it is well established that the delegation of an adminis¬ 
trative function carries with it the power and the dis¬ 
cretion to exercise the duties reasonably incident to the 



13 


faithful and effectual performance of the function dele¬ 
gated. 

2. But the Secretary had no discretion granted either 
expressly or by implication to exclude from the benefits 
any one he identified as a Chippewa Indian in Minne¬ 
sota for any reason however persuasively it may have 
appeared to him or to those Chippewa Indians who 
reside on the reservation that Congress should have 
excluded her. 

III. The Secretary has determined favorably to appel¬ 
lant’s claim the only matter committed by the Act in 

question to his discretion . j 

1. The Secretary determined and admits that) ap¬ 
pellee is a Chippewa Indian. 

2. The Secretary determined and admits that ap¬ 
pellee lived in Minnesota when the Act of January 14, 
1889, went into effect. 

3. Thus the discretion invoked by Congress has 

been fully exercised and obedience to the direction of 
Congress to distribute the fund accordingly is all that 
awaits performance. I 

i 

It was for Congress , as we have pointed out, to desig¬ 
nate the beneficiaries. It was for the Secretaty to 
identify the beneficiaries and proceed to pay the in¬ 
terest accordingly. The Secretary conferred no bene¬ 
fit on relator when he determined that she was a 
Chippewa Indian in Minnesota; he merely identified 
her as one of those upon whom Congress had conferred 
a benefit. As soon as the Secretary, in the exercise of 
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his discretion, identified appellee as a Chippewa 
Indian in Minnesota, the benefit followed by operation 
of law. 

IV. Appellee does not seek to prevent execution of a law 
of Congress, nor to review or revise or control any dis¬ 
cretionary act of the Secretary of the Interior . In¬ 
stead, she shows that the Secretary has determined dis¬ 
cretionary matters in her favor, and that there is no 
authority for the Secretary withholding per capita pay¬ 
ments from her. Hence, mandamus should issue to 
vindicate her right. 

The Secretary has apparently misconceived the 
authority Congress gave him. Evidently he understood 
he was to decide who the beneficiaries should be; where¬ 
as Congress decided that. The Secretary has said to 
Mrs. Gouin: You are a Chippewa Indian in Minne¬ 
sota, but I wfill not pay anything to you because you 
were not a member of any Chippewa tribe in Minne¬ 
sota as they existed in 1889. We assert that there can 
be no “but”; that Congress made no exceptions on any 
account, or because a particular individual was old or 
young, lean or fat, poor or rich. We assert that when 
the Secretary says appellee is a Chippewa Indian in 
Minnesota, that all that remains is obedience by the 
Secretary to the express direction of Congress, and that 
if the Secretary fails or refuses the courts will compel 
obedience by the writ of mandamus. 

“If the Secretary is charged by law with the 
performance of such a duty he is bound to fulfill it. 
It is imperative, not discretionary. He can not 
discharge it, according to the intention of the 
Statute, in a manner either arbitrary or per¬ 
functory * * * It is a maximum of the law, 
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admitting few if any exceptions, that every duty 
laid upon a public officer, for the benefit pf a 
private person, is enforceable by judicial process.” 

Butterworth v. Hoe, 112 U. S., 50 at 57. 

No discrimination as between Chippewa Indians was 
legislated nor authorized to be administered. No Chip¬ 
pewa Indians were preferred. No Chippewa Indians 
in Minnesota were omitted. Congress might have ex¬ 
cluded Chippewa Indians who had not received pay¬ 
ments under prior treaties or statutes. It excluded 
none. Congress had the power to include among the 
beneficiaries Chippewa Indians who had bartered aWay 
their birth-right for a song. Congress designate^ to 
whom and committed to the Secretary of the Interior 
only the payment. 

In United States vs. United Verde Copper Company, 
196 U. S. 207, the Supreme Court of the United Stjates 
said: 

. I 

“The power of legislation was certainly not in¬ 
tended to be conferred upon the Secretary. 
Congress has selected the industries to which its 
license is given, and has entrusted to the Secre¬ 
tary the power to regulate the exercise of the 
license not to take it away.” 

The court said further in that case: 

“If rule 7 is valid the Secretary of the Interior 
has power to abridge or enlarge the Statute at 
will. If he can define one term, he can another. 
If he can abridge, he can enlarge. Such power is 
not regulation; it is legislation.” 

United States vs. Verde Copper Co., 196 U. S. 

207. See also Morill vs. Jones, 106 U. S. 

466; United States vs. George, 228 U. S., 14; 

United States vs. Symonds, 120 U S. 46. 
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1. The rule that in matters committed to the ex¬ 
ecutive, his decision is final; and that the delegation of 
administrative function carries with it the power and 
discretion to exercise those duties reasonably incident 
to faithful and effectual performance of the function 
delegated, successfully invoked in West vs. Hitch¬ 
cock , 205 U. S. 80, and other cases, can not be invoked 
here because the Acts here in question do not author¬ 
ize the Secretary to do the thing he has done, namely, 
exclude from the benefit of the Acts one of those named 
by Congress as the beneficiaries. 

It is urged on behalf of the Secretary, that relator’s 
petition should be dismissed, because it sought to re¬ 
vise the determination of the Secretary upon a matter 
committed to his discretion. In West vs. Hitchcock , 
205 U. S. 80, it appeared that the Secretary had de¬ 
termined that the claimant was not an Indian. The 
claimant admitted that he was not an Indian, but in¬ 
sisted he had acquired the same status as an Indian by 
a ceremony of adoption. The court held that inci¬ 
dent to the duty of approving allotments conferred 
on the Secretary, was the duty of exercising discretion 
in determining who were Indians entitled to allotment. 
The Secretary had held that the claimant was not an 
Indian. That being the determination within the field 
of his discretion, the court declined to disturb it. The 
Secretary was authorized to determine the very fact 
which excluded the claimant from the benefit of the 
Act. That is not the situation here. Until the Secre¬ 
tary adduces authority from Congress to determine 
that a Chippewa Indian in Minnesota shall be excluded 
from the benefit of the Acts in question, the West case 
has no application. The authority to exclude a Chip¬ 
pewa Indian from the benefit of the Act, if there be 
any, lies in the Statutes. Obviously it is not to be 
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found in the West case. The West case is not a sanctu- 
ary in which an officer without authority can take 
refuge. He must be clothed with authority in order 
to bring his decision within the protection of that 
principle of law. If Congress did not give the Sec¬ 
retary the authority to exclude some Chippewa In¬ 
dians, the Secretary’s determination to exclude some 
of them is not final, because the Secretary has no legis¬ 
lative powder and can not deprive Chippewa Indians of 
a right, privilege or fund conferred upon them by 
Congress. “His power is limited to the regulation of 
the mode or proceeding for carrying into effect \|hat 
Congress enacted.” 

Mellon vs. Railway Co. 285 Fed., 980; Inter¬ 
national Railway Co. vs. Davidson , 257 U| S., 
506. [ 

. 

An analogous situation presented in Morrill vs. 
Jones , 106 U. S., 466, was treated by the court in the 
manner we contend for here. In the Morrill case, it 
appeared that the Statute provided that animals 
specially imported for breeding purposes should be 
admitted duty free. The Secretary found that claim¬ 
ant had imported the animals specially for breeding 
purposes, but found that they w;ere not of superior 
stock and determined that the privilege of admission 
duty free was intended by Congress only for animals 
adapted to improvement of breeds already in the 
United States. In sustaining recovery by claimant of 
the duty exacted, the Supreme Court said: 

“In our opinion, the object of the Secretary 
could only be accomplished by an amendment of 
the law. That is not the office of a Treasury 
Regulation.” 

Morill vs. Jones , 106 U. S., 466. 
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In United States vs. Symonds , 120 U. S., 46, the Su¬ 
preme Court said of the Secretary of the Navy: 

“He may, with the approval of the President, es¬ 
tablish regulations in execution of, or supplemen¬ 
tary to, but not in conflict wdth the Statutes de¬ 
fining his power or conferring rights upon others.” 

United States vs. Symonds , 120 U. S. 46. 

Looking outside the Acts in question for statutory 
authority to the Secretary to exclude some Chippewa 
Indians from the benefit of the fund, Section 463, 
Revised Statutes, conferring broad powers of manage¬ 
ment of Indian Affairs upon the Commissioner is 
sometimes urged. But of a similar contention under 
similar statutes, the Supreme Court said: 

“It will be seen that they confer administra¬ 
tive power only—and under the guise of regulation, 
legislation can not be exercised.” 

United States vs. George , 228 U. S. 14 at 19, 20. 

And of another, the court said it “does not confer 
upon the Secretary any legislative powder.” 

International Railway Co. vs. Davidson , 357 
U. S. 506. 

If the Secretary has power to exclude a Chippewa 
Indian in one case, as the court said in the West case, 
“he has it in all”; if he has authority to exclude ap¬ 
pellant, a Chippewa Indian, for one cause, he can ex¬ 
clude a half or nine-tenths of the Chippewa Indians 
for another cause, and the disposition of the funds 
“thus be taken from the legislative branch of the gov¬ 
ernment and given to the discretion of” the Interior 
Department; and 
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“It is not an adequate answer to say that the 
regulation must be reasonable. The power to 
make it is expressed in general terms. If given 
at all, it is as broad as the subject and may vary 
w T ith the occupant of the office.” 

United States vs. George , 228 U. S. 14 at 21. 

These principles, we submit, are decisive of the issues 
in this case. In the language of the Supreme Court: 

“In our view this case resolves itself into a 
question of the power of the Secretary of the In¬ 
terior in the premises, as conferred by the actjs of 
Congress. We appreciate fully the purpose of 
Congress in numerous acts of legislation to confer 
authority upon the Secretary of the Interior to 
administer upon the Indian lands, and previous 
decisions of this court have shown its refusal to 
sanction a judgment interfering with the Secre¬ 
tary where he acts within the powers conferred by 
law. But, as has been affirmed by this court in 
former decisions, there is no place in our consti¬ 
tutional system for the exercise of arbitrary pojwer, 
and if the Secretary has exceeded the authority 
conferred upon him by law, then, there is power 
in the courts to restore the status of the parties 
aggrieved by such unwarranted action.” 

Garfield vs. Goldsby, 211 U. S. 249 at 262. 

V. CONCLUSION. 

The Oakes and Besaw cases. 

1. In the case of Oakes vs. United States (172 Fed. 
305) the Court had under consideration four applica¬ 
tions for allotment of land on the White Earth reser¬ 
vation. Two were by Chippewa Indians who j had 
abandoned their tribal relations in 1849, and the cither 
tw r o had never maintained tribal relations and when 



20 


the Act of February 8, 1887, went into effect were “not 
residing upon any reservation.” The Act of March 3, 
1875, expressly provided that Indians who had thereto¬ 
fore abandoned their tribal relations as in this case, did 
not forfeit their right to share in tribal property by such 
severance of tribal relations, and for this reason, the two 
who abandoned tribal relations in 1849 were awarded 
allotments on said reservation. The other two were de¬ 
nied. Section 4 of the Act of February 8, 1887, provided 
that Indians “not residing upon any reservation” 
should take allotments upon any “surveyed or unsur¬ 
veyed lands of the United States not otherwise appro¬ 
priated” and no authority existed for them to go else¬ 
where, which was sufficient reason for their denial. They 
could no more have taken allotments on the White 
Earth reservation than the Red Lake Indians, who were 
limited to the Red Lake reservation, could have done 
so. But because the Court in its opinion discussed in 
broad terms (using the word membership as meaning 
maintaining tribal relations) the right of these two In¬ 
dians to allotment on the White Earth reservation 
this decision has been erroneously taken as authority 
for the exclusion of Indians similarly situated from all 
benefits. This is error. 

In the recent case of Besaw vs. Work (6 (2d) Fed. 
694) decided by this Court, the question was whether 
a Menominee Indian who did not move with the 
Menominee tribe of Indians onto the new reservation 
provided by treaty but continued to dwell where he 
was born, a place ceded to the United States, was still 
a member of the tribe, in 1890, when Congress provided 
funds to be paid to the Menominee tribe of Indians, so 
as to share or participate in such payment. The court 
held “membership in an Indian tribe is based upon the 
firm foundation of right by blood inherited from Indian 
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ancestry,” and that Besaw was accordingly a member 
of the tribe and entitled to share in the distribution of 
the fund as any other member. The conclusion of the 
Court in that case was, in our judgment, eminently cor¬ 
rect. It established the rule that, in the absence of any 
other limitation , when Congress designates a tribe' as 
beneficiary such benefit inures to all the members of 
the tribe, by blood, whether maintaining tribal re¬ 
lations or not, for which the Act of March 3, 1875, the 
Act of February 8, 1887, and the later Act of June 7, 
1897 (30 Stat. 90) are authority. 

If it is necessary before appellee can participate in 
the distribution of the funds provided by the Actj of 
January 14, 1889, that she be a member of one or jJie 
other of the several tribes of Minnesota as they ex¬ 
isted in 1889, then we say she was such a member, that 
she belongs to the White Earth band of Chippewa In¬ 
dians, by blood, now. That notwithstanding ^he 
was not residing on the reservation nor in community 
with them, still she is and all her life has been a mem¬ 
ber of the WTite Earth band of Chippewa Indians 
because her membership is based upon the firm founda¬ 
tion of right by blood inherited from Write Earth |In- 
dian ancestry. This she could not abandon, howefver 
much she may have waived her privileges as such In¬ 
dian. 

But we need not go that far. It is sufficient if she was 
a “Chippewa Indian in the State of Minnesota” in 
1899. We respectfully submit that the judgment ap¬ 
pealed from should be affirmed with directions to issue 
the writ as prayed. 

Dennison Wheelock, 
Attorney for Appetteq. 


